
 

 

 
 

No. 15-1745 
 

 
UNITED STATES COURT OF APPEALS FOR THE FIRST FIRCUIT 

 

 
RIO GRANDE COMMUNITY HEALTH CENTER, INC., 

ET AL. 
 

Plaintiffs 
v. 
 

HON. ANA RÍUS ARMENDÁRIZ, Secretary of the 
Department of Health of the Commonwealth of Puerto Rico 

 
Defendant  

 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF PUERTO RICO 

 
URGENT PETITION FOR STAY AND/OR FOR  

PRELIMINARY INJUNCTION PENDING APPEAL  
 

 

 Pursuant to Federal Rule of Appellate Procedure 8(a)(2), Appellant Hon. 

Ana Ríus Armendáriz respectfully moves for a stay of the order of attachment of 

Commonwealth funds issued by the District Court in the present case.  (Docket 

Nos. 680, 687).  The unprecedented attachment and garnishment order is contrary 

to Commonwealth law and infringes upon the Commonwealth’s sovereign 

immunity.  The District Court’s order clearly expends itself on the public treasury 

or domain, interfering with the orderly administration of the Commonwealth’s 

sovereign affairs.  Pennhurst State School and Hosp. v. Halderman, 465 U.S. 89, 

135 n. 11 (1984)(citing Dugan v. Rank, 372 U.S. 609, 620 (1963)). 
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The District Court declined to stay the attachment pending appeal.  Today, it 

issued an order to disburse the funds by tomorrow, June 24, 2015. (Docket No. 701, 

Add. at 49). Thus, there is a pressing need to halt attachment proceedings that 

have not been completed.  

I. STATEMENT OF THE CASE 

A. Statement of Relevant Facts
1
 

As this Honorable Court is aware, the captioned litigation involves the  

procedure to establish the amount of supplemental wraparound payments owed to 

Plaintiffs-Appellees-“federal qualified health centers” and/or “FQHCs”) pursuant 

to Medicaid’s reimbursement provisions. See Consejo de Salud de la Comunidad 

de la Playa de Ponce, Inc. V. González-Feliciano, 695 F.3d 83 (1st Cir. 2012) 

(“Belaval VI”).  

The intricacies of the wraparound payment reimbursement scheme and the 

formula to be applied to calculate said payments are not at issue in this appeal. 

And Defendant is not contesting or evading its obligation to issue prospective 

payments to Plaintiffs. Rather, review is sought of an order issued by the District 

Court in Case 03-1640(GAG)(consolidated with Case Nos. 06-1291 and 06-

1524) denying the Commonwealth Eleventh Amendment immunity from an 

order of attachment of Commonwealth funds. (Docket Nos. 670; Addendum at 

                                                        
1
 We outline the facts as they may be ascertained from the motions filed by the 

parties in connection with Plaintiffs’ request for attachment, as well as general 

background information of this litigation that is found in the docket and prior 

decisions of this Honorable Court. 
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47-48, 671; Appx. at 35). Review is also sought from an order for attachment of 

Commonwealth funds and from a writ of attachment issued by the District Court 

on June 19, 2015. (Docket Nos. 687, 691; Addendum at 35, 6-14). Said orders 

and writs were issued in connection with the supplemental wraparound payments 

for the first quarter of the current year.  

In a November 8, 2010 Order and Preliminary Injunction (USDC No. 06-

1260, Docket No. 743; Appx. at 537), the District Court directed the 

Commonwealth to issue prospective payments to Plaintiffs as per the Court’s 

formula. (USDC No. 06-1260, Docket No. 743; Appx. at 537).
2
 
3
 

In the sixth and last appeal dealing with this case, this Court remanded the 

case with instructions regarding the formula for calculating the wraparound 

payments. Consejo de Salud de la Comunidad de la Playa, Inc. v. González-

Feliciano, 695 F.3d 83 (1st Cir. 2012). In said decision, this Honorable Court did 

not agree with the FQHCs’ reasoning that the Secretary ‘unquestionably 

                                                        
2
 The November 8, 2010 Order and Preliminary Injunction “excluded Loíza and 

Belaval, for which the district court had already issued injunctive relief, and—as 

the District Court clarified in a subsequent order issued on November 9, 2010 

(USDC No. 06-1260, Docket No. 743, 747; see also USDC No. 03-1640, Docket 

No. 82 (providing preliminary injunction to the 2003 Río Grande plaintiff on 

November 1, 2004)).  Consejo had obtained similar relief as of November 13, 

2009 (USDC No. 06-1260, Docket No 429).” 
3

 Civil Case No. 06-1260 (GAG), which had been consolidated with the 

following three cases: 03-1640 (GAG), 06-1524 (GAG), and 06-1291 (GAG), 

was deconsolidated and assigned to Honorable Senior U.S. District Judge Juan 

M. Pérez-Jiménez.  (Case No. 06-1260, Docket Nos. 1294, 1297). Being the 

oldest, Case No. 03-1640(GAG) became the lead case of the three consolidated 

cases.  (Case No. 03-1640, Docket 640)Consolidated Plaintiffs are those in the 

three consolidated cases. 
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consented to make payments from the Commonwealth’s coffers as early as the 

third quarter of 2006”. Consejo de Salud de la Comunidad de la Playa, Inc., 695 

F.3d at 105. This Court also recognized that the Secretary has zealously defended 

against federal jurisdiction whenever possible. Id.  Consequently, the Court found 

that defendant had not waived its sovereign immunity.  Plaintiffs filed a petition 

for writ of certiorari before the Supreme Court in Case No. 12-1043, which was 

denied.   

B. Course of the proceedings and the disposition below. 

 On May 4, 2015, Consolidated Plaintiffs in Case No. 03-1640 filed a 

Motion for Contempt, which was later supplemented. (Docket Nos. 642, 646).  

They requested the District Court to direct Defendant to pay estimated 

wraparound amounts for the first quarter of 2015 as well as the imposition of a 

sanction of $10,000 per day per plaintiff for each day after May 1, 2015, in which 

said sums remains unpaid.  (Docket Nos. 642, 646 Appx. at). On May 11, 2015, 

the District Court denied the request for contempt. (Docket No. 648, Appx. at 

523). 

 On May 15, 2015, Defendant filed a Motion for reconsideration of Order at 

Docket No. 648, with supporting documents. (Docket 651. Appx. at 237-522). 

Defendant requested, among others, that the District Court take notice of the 

Commonwealth’s current dire fiscal situation, insufficient liquidity.  Defendant 

further informed the court that real and certifiable data to calculate the quarterly 

wraparound payments was available. (Id. at 247). On even date, Plaintiffs filed a 
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Motion for writ of Attachment and Opposition to Defendant’s Motion for 

Reconsideration. (Docket 653, Appx. at 148-236). 

On May 18, 2015, the District Court denied Defendant’s Motion for 

Reconsideration, directing Defendant to respond to Plaintiffs’ motion for writ of 

attachment by May 22, 2015 and encouraging the parties to meet and resolve the 

issues. (Docket 654, Appx. at 147). 

On May 27, 20015, Defendants filed a Motion to Quash Docket No. 653 

and requested an extension of time to make the quarterly payment until June 8, 

2015.  (Docket 664, Appx. at 80-146). In what concerns the present appeal, 

Defendant argued that the Commonwealth of Puerto Rico is protected from 

execution of judgment by sovereign immunity. (Docket 664 at 6-8 ¶¶ 16-21, 

Appx. at 85-87). Defendant further requested that the Court substitute the 

estimated data with real data in the formula to calculate the payments for the first 

quarter of 2015.
4
 Defendant explained that available data results in a significant 

reduction of the WAP owed when compared to the payments that were made in 

the year 2014.  (Docket 664; Appx. at 80-146). Defendant showed that it is no 

longer feasible or correct as matter of law, to require quarterly payments on 

the basis of estimated data. Id. On May 28, 2015, Plaintiffs opposed 

Defendants’ motion. (Docket 665, Appx at 38-79).  

                                                        
4
 The formula for compliance with the Court’s injunction utilized estimated data 

in place of real data because of a previous inability of the parties to produce 

certifiable/verifiable information.  
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On June 1, 2015, the District Court denied Defendants’ Motion to Quash. 

(Docket 670, Addendum at 47). In its relevant part, the District Court cursorily 

stated that “[t]he Eleventh Amendment protection is inapplicable to prospective 

injunctive relief.” (Id.). On even date, the District Court issued a separate order 

clarifying that the “garnishment orders should be limited to the quarter at issue 

and the amounts already established as per the court’s formula. Any higher or 

lower amounts, as represented by Plaintiffs or Defendants, are matter for further 

discussion, or amendment, if ultimately warranted.” (Docket 671, Appx. at 35).  

On June 2, 2015, Plaintiffs submitted proposed orders and corresponding 

writs of attachment. (Docket 672, Appx. at 19-34). After a status hearing was 

held, the District Court ordered “the Commonwealth to deposit with the Clerk of 

the Court the sum of $9,389,743.00 on or before June 17, 2015”, noting that for 

the WAP due for the first quarter of Fiscal Year 2015, the estimated data formula 

will be used, rather than the real data formula requested by Defendants. (Docket 

674 at 1, Addendum at 43).   

The District Court “note[d] that payment for the second quarter of Fiscal 

Year 2015 will be due at month’s end,” “using the estimated data formula”, and 

the deposit by the Commonwealth shall be made on July 17, 2015, subject to the 

issuance of the corresponding garnishment order for failure to comply with the 

WAP.  (Id. at 2). The Court also added that “the Commonwealth shall deposit 

subsequent wraparound payments on the 17th day of the following month, or if 

on a weekend or holiday the next working day, again with the caveat that 
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garnishment will follow upon non-compliance.” Id. Finally, the Court held that 

“[o]nce the Special Master is duly appointed,
5
 he/she will in due course entertain 

requests by the parties to recalculate the wraparound payments”, as well as “a 

monitor to ensure that the Commonwealth complies with its wraparound 

obligations in a timely manner.” Id. 

On June 17, 2015, the Commonwealth filed an interlocutory appeal 

pursuant to the collateral order doctrine, 28 US.C. §1291, challenging Orders at 

Docket Nos. 670 and 671, entered on June 1, 2015, and Docket No. 674, entered 

on June 5, 2015. (Docket No. 677, Appx. at 11).  

On June 17, 2015, the Commonwealth deposited before the District Court 

$3,676,798.18, corresponding to the amounts of the wraparound payments for the 

first quarter of 2015 that result from the computations using the Court’s formula 

with real and reliable data. (Docket No. 676; Appx. at 13). On June 19, 2015, the 

District Court issued an Amended Writ of Execution Order, whereby it accepted 

the $3,676,798.18 that the Commonwealth had deposited on June 17th, and 

issued a writ of attachment in the amount of $5,712,944.82. (Docket Nos. 687, 

691; Addendum at 35-38, 6-14). The District Court directed the garnishment of 

“any money, property or credits held on behalf of the Treasury Department of the 

Commonwealth of Puerto Rico Commonwealth”, and required the named 

“depositary institutions to hold such assets and not to pay or surrender it to the 

                                                        
5
 The Special Master César Soto Cintrón appointed in the case to work with the 

formula and WAP recently passed away.  (Docket 644). 
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Treasury Department of the Commonwealth of Puerto Rico or to anyone else for 

any purpose other than (1) payment of the above-referenced amounts to the 

consolidated plaintiffs and/or (2) payment of wages, salaries, or commissions, 

until otherwise ordered by this Court.” (Docket No. 691; Add at 8). The writ 

would be executed on June 22, 2015.  

The notice of interlocutory appeal was amended on June 19, 2015 (Docket  

689; Appx. at 1-3) to include Orders at Docket Nos. 679, 680, and 687, entered 

on June 19, 2015.   

In compliance with Federal Rule of Appellate Procedure 8, Defendant 

immediately moved for a stay of the attachment order and of the writ of 

attachment pending appeal.  (Docket No. 690). Said petition was filed on June 

19, 2105. On June 20, 2015, the District Court denied the motion for stay. 

(Docket Nos. 693, 694 (Addendum at 3-5).  Thereafter, on June 22, 2015, the 

District Court issued an amended order denying Defendant’s request for a stay.  

(Docket No. 695, Addendum at 1-2). 

The executed writ of attachment was entered in the District Court docket 

on June 22, 2015. (Docket No. 697). Today, the District Court ordered the 

Government Development Bank to disburse funds by tomorrow, June 24, 2015.  

(Docket No. 701, Addendum at 49). However, at the time of the filing of this 

urgent petition, the funds have not been disbursed to Plaintiffs.   

II. STATEMENT OF JURISDICTION 
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Pretrial orders – such as the ones here at issue- that deny a State or state 

entity, Eleventh Amendment immunity, are immediately appealable under the 

collateral order doctrine enunciated in Cohen v. Beneficial Industrial Loan Corp., 

337 U.S. 541 (1949). See P .R. Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 

506 U.S. 139, 141 (1993). 

Along the same lines, this Court has held that orders denying claims of 

Eleventh Amendment immunity, turning on issues of law, fall within the ambit of 

the exception to the finality principle, and are thus, immediately appealable. 

Asociación de Suscripción Conjunta del Seguro de Responsabilidad Obligatorio 

v. Flores-Galarza, 484 F.3d 1, 13 (1st Cir. 2007)(citing P.R. Aqueduct & Sewer 

Auth., supra). Thus, the orders denying the Commonwealth soverign inmunity 

and decreeing garnishment of Commonwealth funds are immediately appealable. 

This Court has jurisdiction over the present appeal pursuant to the collateral 

order doctrine. The Supreme Court has consistently held that a judgment that is 

not the complete and final judgment in a case will be immediately appealable if it 

“fall[s] in that small class which finally determine claims of right separable from, 

and collateral to, rights asserted in the action, too important to be denied review 

and too independent of the cause itself to require that appellate consideration be 

deferred until the whole case is adjudicated.” P.R. Aqueduct & Sewer Auth., 506 

U.S. 506 U.S. at 141-43 (1993)(citing Cohen, 337 U.S. at 546) (internal quotation 

marks omitted).  

The challenged orders: (i) involve an issue unrelated to the merits of the 
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main dispute, which is capable of review without disrupting the main litigation; 

(ii) the appeal is capable of finally resolving the issue; (iii) the orders implicate 

rights incapable of vindication upon review after final judgment; and (iv) the 

orders embody important and unsettled question of controlling law. See 

Charlesbank Equity Funds II v. Blinds To Go, Inc., 370 F.3d 151, 156, 156 n. 1 

(1st Cir. 2004) (citation omitted). 

This Honorable Court has stated that prejudgment attachment orders may 

be immediately appealable if they satisfy the requirements of the so-called 

collateral order doctrine. Charlesbank Equity Funds II, 370 F.3d at 156  

(requiring special circumstances); Micro Signal Research, Inc. v. Otus, 417 F.3d 

28, 33(1st Cir. 2005)(recognizing that collateral order doctrine may apply to 

petitions for interlocutory review of attachment orders); see also Carpenters 

Pension Fund of Baltimore, Md. v. Maryland Dept., 721 F.3d 217, 221 (4th Cir. 

2013)(finding jurisdiction under collateral order doctrine to review an 

interlocutory garnishment order that involved the denial of an immunity from 

suit). 

From the order of Attachment of Commonwealth funds it is clear that it 

does not merely impose a lien on Government funds, but it also deprives the 

Commonwealth of Puerto Rico from its sovereign authority to apportion and 

manage public monies. Thus, this appeal presents the required special 

circumstances to review a garnishment order. The appeal does not disrupt the 

main litigation on the merits which, among others, is pending designation of a 
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Special Master in order to reach a final judgment on the merits. Furthermore, the 

challenged orders implicate important questions of law that have not been 

addresses by this Circuit regarding sovereign immunity and protection against 

attachment of Commonwealth funds.  

 It is imperative for this Court to address the issue now as the District 

Court has clearly stated that it will not entertain revision of the quarterly 

wraparound payments until a Special Master is appointed while at the same it 

stated that that it would issue additional garnishment and attachment orders if the 

Commonwealth does not issue quarterly payments using estimated data. Thus, 

the question regarding the validity of attachment and garnishment orders against 

the Commonwealth will undoubtedly recur between the parties in this litigation.  

Thus, it serves the interests of justice for this Court to address now the purely 

legal controversy anent the Commonwealth’s immunity from garnishment of 

Commonwealth funds.  

 To hold that he challenged orders are not reviewable would be tantamount 

to barring the Commonwealth from obtaining appellate review of its claim of 

violation of sovereign immunity in this case.  See Cobbledick v. United States, 

309 U.S. 323, 328-329 (1940)(stating that denying the opportunity of review on 

the theory that the district court’s order was interlocutory would have made the 

doctrine of finality a means of denying the affected party any appellate review of 

his constitutional claim and considerations regarding efficiency in litigation must 

not be carried so far).    
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III. COMPLIANCE WITH FEDERAL RULE OF APPELLATE 

PROCEDURE 8. 

 

Pursuant to Federal Rule of Appellate Procedure 8(a)(1)(A) and (a)(2)(A)(ii), 

Defendant first moved before the District Court for a stay of the order of 

garnishment of Commonwealth funds (Docket No. 690).  The motion for stay was 

filed before the District Court at the earliest practicable time, that is, on the same 

day that the District Court issued the writ of attachment. The District Court denied 

the stay on June 20, 2015 and later amended its denial on June 22, 2015. (Docket 

Nos. 693, 694, 695). The present urgent motion is being filed as soon as it was 

feasible and practicable, that is, one day after the District Court denied the stay and 

two working days after the District Court issued the garnishment order. 

As of the filing of this motion, disbursement of attached public funds has not 

been completed. The District Court issued an order to disburse the funds by 

tomorrow, June 24, 2015. (Docket No. 701, Addendum at 49). Thus, at the time of 

the filing of this motion, the funds have not been yet disbursed to Plaintiffs.  

IV. STANDARD OF A MOTION FOR STAY PENDING APPEAL 

In considering a motion to stay an order pending an appeal, courts are 

called upon to examine: (1) whether the stay applicant has made a strong 

showing that he is likely to succeed on the merits; (2) whether the applicant will 

be irreparably injured absent a stay; (3) whether issuance of the stay will 

substantially injure the other parties interested in the proceeding; and (4) where 
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the public interest lies.” Hilton v. Braunskill, 481 U.S. 770, 776 (1987) (applied 

in the context of a stay in a civil habeas proceeding). 

IV. ARGUMENT 

At this juncture of the litigation, Defendant is not challenging the different 

components of the formula to calculate the wraparound payments. It bears noting 

that the Commonwealth has been complying with the supplemental prospective 

wraparound payments as per the preliminary injunction entered in this case and in 

compliance with the Medicaid Act. In fact, Defendant complied with the 

wraparound payment for the first quarter of 2015 by depositing a check for the 

amount of monies owed using real data on patient visits.   

Contrary to what the District Court stated in the orders that give rise to this 

interlocutory appeal, the Commonwealth does not seek to evade its payment 

obligations nor is it the Commonwealth’s purpose or intention to delay 

proceedings in this case. However, changed circumstances in the 

Commonwealth’s financial situation and in the data available to calculate the 

supplemental wraparound payments, render it unfeasible and improper to issue 

prospective payments on the basis of estimated data. The data that is included at 

Docket 664(Appx. at 80-146), shows that Plaintiffs are not owed $9,389,743.00. 

The District Court, however, declined to entertain the Commonwealth’s 

arguments at this juncture and required immediate payment of $9,389,743; which 
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payment is based on estimated calculations that do not reflect the amounts that 

are owed to Plaintiffs. 
6
 

Defendant urgently requests this Court’s intervention as the challenged 

orders are an affront to the Commonwealth’s immunity from interference with its 

the public administration; Puerto Rico law bars garnishment of public funds; and 

the Commonwealth will suffer irreparable harm absent a stay of the proceedings 

for attachment and disbursement.  

A. The Commonwealth is more than likely to succeed on the merits of 
this appeal. 

 
a. District Court contravened settled principles of sovereign 

immunity in holding that it would attach commonwealth 
funds. 

 

Because the District Court issued an order and writ of attachment of 

Commonwealth funds, it is beyond cavil that the Commonwealth is the real party 

in interest and any relief against the Commonwealth as sovereign is barred by 

Eleventh Amendment immunity. See Hawaii v. Gordon, 373 U.S. 57, 58 (1963) 

(“The general rule is that relief sought nominally against an officer is in fact 

against the sovereign if the decree would operate against the latter.”); see also 

Pennhurst, 465 U.S. at 107 (“the general criterion for determining when a suit is 

in fact against the sovereign is the effect of the relief sought”).   

Sovereign immunity is a constitutional limitation on the federal judicial 

power established in Article III of the Constitution of the United States.  The 

                                                        
6
 Defendant will seek urgent relief before the District Court to amend the 

preliminary injunction.   
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Eleventh Amendment bars a suit against state officials when the State is the real, 

substantial party in interest, regardless of whether the suit seeks damages or 

injunctive relief.  See Pennhurst State School & Hosp., 465 U.S. 89; Cory v. 

White, 457 U.S. 85, 91 (1982); Employees v. Missouri Public Health & Welfare 

Dep’t, 411 U.S. 279, 294 (1973); Missouri v. Fiske, 290 U.S. 18, 27 (1933) 

(“Expressly applying to suits in equity as well as at law”).   

It is settled law that the Commonwealth of Puerto Rico is treated as a 

State for purposes of the Eleventh Amendment.  Puerto Rico Aqueduct & 

Sewer Authority v. Metcalf & Eddy, Inc., 506 U.S. 139, 141 n.1 (1993)(citation 

omitted); Metcalf & Eddy, Inc v. Aqueduct & Sewer Authority, 991 F.2d 935, 939 

n. 3 (1st Cir.1993)(consistently treat[ing] Puerto Rico as if it were a state for 

Eleventh Amendment purposes.”).  

Sovereign immunity concerns arise where the “‘judgment sought would 

expend itself on the public treasury or domain, or interfere with public 

administration or if the effect of the judgment would be to restrain the 

Government from acting, or to compel it to act’.” Pennhurst State Sch. & 

Hosp., 465 U.S. at 101 n. 11 (citing Dugan v. Rank, 372 U.S. 609, 620 (1963)) 

(Emphasis added).   

Here, the District Court found that the Commonwealth was not protected 

by sovereign immunity from an order and writ of attachment of Commonwealth 

funds to satisfy Plaintiffs’ claims. Said decision prevents the Commonwealth of 

Puerto Rico from managing its property and it constitutes an order on how the 
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political branches of the Commonwealth of Puerto Rico should spend public 

monies that were apportioned by law for other purposes. The challenged orders 

interfere with public administration, more so given the fact that as the record 

shows, the Commonwealth faces a dire financial crisis in which essential services 

are threatened even absent an extraordinary order such as the one here at issue, 

diverting public funds to private parties.    

In the context of this litigation, this Court previously recognized that 

Defendant “has repeatedly asserted the Commonwealth’s Eleventh Amendment 

rights to either litigate certain matters in its courts or otherwise protect its coffers 

from an imposition of liability.” Belaval VI, 695 F.3d 83 at 104.  That is precisely 

what Defendant pursues in this interlocutory appeal and in this request for 

emergency injunctive relief: protection from orders that unduly affect public 

coffers and that interfere with Commonwealth sovereignty over its internal 

affairs. 

But there is more, an order for attachment of Commonwealth funds 

contravenes Puerto Rico law which states that an attachment may not lie against 

the Commonwealth. Librotex, Inc. v. Autoridad de Acueductos y Alcantarillados 

de P.R., 138 DPR 938 (PR Supreme Court 1995)  (Docket 190-1;Addendum at 

22). In Librotex, the Puerto Rico Supreme Court held that governmental entities 

are exempt from attachment proceedings. Id. at 22, 24. The Court considered that 

attachment orders against Commonwealth entities unduly hamper government 

activity in detriment to the general welfare. Id. That is, as a matter of public 
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policy, Commonwealth governmental entities ought not to be subject to the 

inconveniences of attachment, because such orders interfere with the execution of 

public functions and that could imperil provision of services essential to all 

citizens.  That is precisely what the District Court did here, even in the face of 

uncontested evidence regarding the Commonwealth’s dire financial and fiscal 

situation. 

In Acevedo-García v. Vera-Monroig, 368 F.3d 49, 56, (1st Cir. P.R. 2004), 

this Court acknowledged the prohibition under Puerto Rico law of attachment of 

public funds, as it cited with approval the Puerto Rico Supreme Court’s decision 

in Librotex, 138 P.R. Dec. at 942-43 (P.R. 1995).  Thus, both under Puerto Rico 

law and pursuant to this Court’s decision in Acevedo, a judicial order of 

attachment cannot lie against the Commonwealth.  See also Díaz v. Department 

of Education, 823 F Supp. 2d 68, 77 (DPR 2011) (stating that “the Puerto Rico 

Supreme Court has held that as a matter of public policy governmental entities 

ought not be subject to the inconveniencies of attachment, which interfere with 

the execution of public functions.”).  

A judicial order commandeering apportionment of Commonwealth funds 

also interferes with and contravenes constitutional provisions dealing with 

payment of protected debts within the Commonwealth.  To wit, Article VI, 

section 8 of the Commonwealth’s Constitution provides that: “[i]n case the 

available revenues including surplus for any fiscal year are insufficient to meet 

the appropriations made for that year, interest on the public debt and 
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amortization thereof shall first be paid, and other disbursements shall 

thereafter be made in accordance with the order of priorities established by 

law”. PR Laws Ann. tit. 1. Thus, the challenged orders and writ of attachment 

imperil this constitutional mandate on management and use of Commonwealth 

funds as it seeks to enshrine a priority in payments of Commonwealth debts 

without regard to appropriations made by the Commonwealth legislature for the 

Commonwealth’s operating budget, and without regard to the Commonwealth’s 

financial crisis.  

In its order at Docket No. 693 and its Amended Order Denying Motion to 

Stay at Docket No. 695, the District Court stated that “federal law preempts the 

anti-garnishment of public funds law of the Commonwealth of Puerto Rico.”  

(Docket Nos. 693 at 2; 695 at 2).   The District Court, however, failed to identify 

the source of federal law that allegedly preempts the Commonwealth’s rule 

against garnishment of public funds.  This is particularly troubling since it is 

settled law that in matters dealing with enforcement of judgments, “[t]he relevant 

law is that of the state in which the district court is held.” Wright & Miller, 12 

Fed.Pract. & Proc. Civ. § 3012 (2d ed.).  State law “controls also in proceedings 

supplementary to and in aid of a judgment, such as garnishment, arrest, 

mandamus, contempt, and appointment of a receiver.”  Id.   

Although in its June 19, 2015 order preceding the Writ of Execution of 

Order (Docket 680; amended at Docket No. 687), the District Court relied upon 

Rule 56 of the Puerto Rico Rules of Civil Procedure, 32 P.R. Laws Ann. § Ap. V, 
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Rule 56.1, in deciding whether to issue a provisional order, it then inexplicably 

discarded the Puerto Rico Supreme Court precedent in Librotex followed by this 

Circuit and the District Court.  

But even if preemption principles apply, it is clear that the presumption 

against preemption would be controlling. It is settled law that federal courts will 

not find preemption absent a “‘clear statement ... that [Congress] has in fact 

faced, and intended to [preempt],’” the state law at issue.  Gregory v. Ashcroft, 

501 U.S. 452, 461 (1991) (quoting Will v. Michigan Dep’t of State Police, 491 

U.S. 58, 65 (1989)); see also Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 

(1947)(Courts “start with the assumption that the historic police powers of the 

States [are] not to be superseded by ... Federal Act unless that [is] the clear and 

manifest purpose of Congress.”); Antilles Cement Corp. v. Fortuño, 670 F.3d 

310, 323-24 (1st Cir. 2012). 

Absent a clear statement of preemption in any applicable federal law or 

rule to displace application of the rule set forth by the Puerto Rico Supreme Court 

in Librotex, the District Court was called upon to apply the Commonwealth rule 

against attachment of public funds and property.   

It is difficult to think of a greater intrusion on state sovereign than when a 

federal court instructs state officials to take actions that are prohibited under state 

law. Because the order of attachment/garnishment is prohibited under state law 

and given that said relief causes an immediate disruption of the Commonwealth 

operations, the Commonwealth is more than likely to prevail on appeal before the 
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First Circuit.  Thus, a stay should issue while the First Circuit is able to consider 

the interlocutory appeal.  

B. The second, third, and fourth prongs of the preliminary injunction 

standard weigh in favor of staying the injunction pending appeal. 

 

i. Absent a stay, the Commonwealth will suffer 

irreparable injury. 

 

Irreparable injury in the preliminary injunction context means an injury 

that cannot adequately be compensated for, either by a later-issued permanent 

injunction, after a full adjudication on the merits, or by a later-issued damages 

remedy.”  Río Grande Community Health Center, Inc. v. Rullán, 397 F.3d 56 (1st 

Cir. 2005).   

The mere issuance of an order holding that the Commonwealth is subject 

to attachment of public funds inflicts irreparable harm on the Commonwealth’s 

ability to conduct its affairs. Once funds are disbursed to Plaintiffs, the 

Commonwealth will be hampered in its ability to meet other payment obligations, 

some of which enjoy constitutional stature, and there will not be any adequate 

remedy to deal with the inevitable disruption of essential services within the 

Commonwealth.   

In the past years, the Commonwealth’s fiscal situation has deteriorated to 

an alarming level.  “The Commonwealth has been facing a number of fiscal and 

economic challenges in recent years due, among other factors, to continued 

budget deficits, a prolonged economic recession, high unemployment, population 

decline and high levels of debt and pension obligations.” (Docket No. 651-1 
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Appx. at 267); see also (Docket No. 651-2 Appx. at 451).  The Commonwealth’s 

credit ratings have been downgraded to non-investment grade and this affects the 

Commonwealth’s liquidity and its ability to borrow.  (Docket No. 651-1Appx. at 

264, 267). As a result, it may be unable to honor all of its obligations as they 

come due.” (Id. at 265; Docket No. 651-2 Appx. at 452). In turn, the Government 

Development Bank is unable to provide necessary financing to the 

Commonwealth. (Docket No. 651-1; Appx. at 264, 267).  As a result, the 

Commonwealth may be unable to honor all of its obligations as they come due.” 

(Docket Nos. 651-1, 651-2; Appx. at 265,452). 

 This dire financial situation is compounded by the fact that the 

Commonwealth’s instrumentalities and public corporations -as this Honorable 

Court is aware- face significant financial troubles and some are in the brink of 

insolvency without having access to the filing for bankruptcy under Chapter 9 of 

the United States Bankruptcy Code or pursuant to the Recovery Act, a local law 

enacted to allow public corporations to file for bankruptcy; the constitutionality 

of which is pending adjudication by this Honorable Court in Franklin California 

Tax Free Trust et als v. Commonwealth; BlueMountain CapitalManagement LLc 

et als, Appeals No. 15-1218; 15-221 (Appx. at 266).   

In light of the above, “the Commonwealth expects that its ability to finance 

future budget deficits will be severely limited, and, therefore, that it will be 

required to reduce the amount of resources that fund other important 
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governmental programs and services in order to balance its budget and continue 

honoring its obligations.”  Id.   

In this scenario, the Commonwealth’s ability to meet healthcare costs is 

particularly threatened.  If the Puerto Rico Health Insurance Administration’s 

(“PRHIA”) is unable to secure funding or financing and/or if the 

Commonwealth’s financial situation precludes it from continuing supporting the 

Commonwealth health insurance plan, PRHIA might be unable to fulfill its 

financial and contractual obligations. PRHIA is facing a substantial reduction in 

federal funding and there is a pressing need to increase Medicaid funds.     

(Docket No. 651-1, Appx. at 274; Docket No. 651-2 Appx. at 445-46; 457-58). 

“[I]t is unlikely that the Commonwealth would be able to assume a significantly 

higher portion of the cost of the health insurance program”. (Docket No. 651-1, 

Appx. at 274). 

Furthermore, current projections state that the Commonwealth “will close 

fiscal year 2015 with a budget deficit of $191million.”(Docket No. 651-2; Appx. 

at 440).  Additional emergency measures in fiscal year 2016 may be needed as it 

is expected that the “Commonwealth may lack sufficient resources to fund all 

necessary governmental programs and services as well as meet debt service 

obligations for fiscal year 2016.” (Id. at 449).  

 A statement under penalty of perjury that is included in the Addendum to 

this motion, establishes that if the funds are disbursed, the Commonwealth will 

not be able to meet all projected payments. (Add at. 50).  This, in turn, will have 
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an effect on the Commonwealth’s ability to provide essential services. (Id). The 

statement further evinces that the financial situation of the Commonwealth of 

Puerto Rico is very delicate with limited cash flow to fulfill its obligations. 

Measures are being taken to improve the cash situation, but they have not been 

finalized. Finally, the statement confirms that the attachment of funds places yet 

another burden in the Commonwealth’s precarious financial situation.  (Id.). 

 In light of the above, an order requiring immediate disbursement to 

Plaintiffs of $5,712,944.82 from the decimated coffers of the Commonwealth 

inflicts an unduly harmful and irreparable injury on the Commonwealth’s ability 

to meet its payment obligations and to provide essential services to all of its 

citizens. That is precisely why, under Commonwealth law, attachments against 

the sovereign are barred as a matter of law, particularly in circumstances of fiscal 

and financial emergency.    

ii. Issuance of the stay will not substantially injure 

Plaintiffs. 

 

Issuance of the stay will not substantially injure Plaintiffs. Defendant is not 

attempting to evade its payment obligations. Indeed, on June 17, 2015, Defendant 

deposited with the Clerk of the United States District Court for the District of 

Puerto Rico the amount of $3,676,798.18l; amount Defendant that is lawfully due 

to Plaintiffs for the first quarter of 2015, as per the formula of the Court using 

real and reliable data. (Docket 676; Appx. at 13). 
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Any harm to Plaintiffs if a stay is granted may be redressed in the form of 

monetary relief. There are alternative remedies less intrusive on the public 

administration to provide relief, without disrupting public administration. There 

is no overriding interest in endowing Plaintiffs with a remedy that is not available 

under Commonwealth; which remedy also inflicts irreparable harm on the public 

interest.  As an alternative, this Honorable Court could order the Commonwealth 

to post bond.  It could also instruct the District Court to promptly rule on the 

merits of the Commonwealth’s claim that real data on patient visits and services 

rendered by Plaintiffs should be used to calculate the payment owed to Plaintiffs 

for the first quarter of 2015.     

iii. Public interest favors a stay. 

 

Given the strong likelihood that Defendant will prevail on appeal, any 

injury to Plaintiffs is offset by the strong interest in allaying the irreparable harm 

that the order of attachment will inflict on Defendant, the Commonwealth, and on 

Puerto Rican citizens in general.  It is undeniably in the public’s best interest that 

a stay be issued to safeguard orderly public administration and payment of 

Commonwealth debts.  Any right that Plaintiffs may have must necessarily give 

way to the orderly administration of the Commonwealth.  The public interest lies 

in the very essence of the principle of sovereign immunity that protects the 

Commonwealth’s ability to apportion and spend its dwindling resources to tend 

to payment of its constitutional debt and to secure essential public services. 
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VI. CONCLUSION AND PRAYER 

In light of the above, we respectfully move for an urgent order to stay the 

order and procedure of attachment and disbursement of funds, pending final 

resolution of the captioned appeal. 
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 RESPECTFULLY SUBMITTED. 

 In San Juan, Puerto Rico this 23rd of June, 2015. 

      

s/Susana I. Peñagarícano-Brown 

     SUSANA I. PEÑAGARĺCANO-BROWN 

     Assistant Solicitor General 

 

 

s/Margarita Mercado-Echegaray  

MARGARITA MERCADO-ECHEGARAY   
Solicitor General 
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In San Juan, Puerto Rico this 23rd day of June, 2015. 
 
     s/Margarita Mercado-Echegaray 

MARGARITA MERCADO-ECHEGARAY 
U.S.C.A. No. 1140532 

     Solicitor General 
   marmercado@justicia.pr.gov 

 
     s/Susana I. Peñagarícano-Brown 

  SUSANA I. PEÑAGARICANO-BROWN 
  U.S.C.A. No. 94233 
  Assistant Solicitor General 

   spenagaricano@justicia.pr.gov  
 
  Commonwealth of Puerto Rico  
  Department of Justice 

     P.O. Box 9020192 
     San Juan, P.R. 00902-0192 

 Phone (787) 724-2165 
 Facsimile (787) 724-3380 
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