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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO
In re:
THE FINANCIAL OVERSIGHT AND
MANAGEMENT BOARD FOR PUERTO RICO,
as representative of
THE COMMONWEALTH OF PUERTO RICO,

PROMESA
Title III
No. 17 BK 3283-LTS
(Jointly Administered)

Debtor.1
ASSURED GUARANTY CORP.; ASSURED
GUARANTY MUNICIPAL CORP.; and FINANCIAL
GUARANTY INSURANCE COMPANY,
Plaintiffs,

Adversary Proceeding
No. 18-_______-LTS

v.
COMMONWEALTH OF PUERTO RICO; THE
FINANCIAL OVERSIGHT AND MANAGEMENT
BOARD FOR PUERTO RICO; PUERTO RICO FISCAL
AGENCY AND FINANCIAL ADVISORY
AUTHORITY; HON. RICARDO ANTONIO
ROSSELLÓ NEVARES; GERARDO PORTELA
FRANCO; and HON. RAÚL MALDONADO
GAUTIER,
Defendants.
ADVERSARY COMPLAINT
Plaintiffs Assured Guaranty Corp. (“AGC”) and Assured Guaranty Municipal
Corp., f/k/a Financial Security Assurance Inc. (“AGM” and, together with AGC, “Assured”), by
The Debtors in these Title III cases, along with each Debtor’s respective Title III case number listed
as a bankruptcy case number due to software limitations and the last four (4) digits of each Debtor’s
federal tax identification number, as applicable, are the (i) Commonwealth of Puerto Rico
(“Commonwealth”) (Bankruptcy Case No. 17 BK 3283-LTS) (Last Four Digits of Federal Tax ID:
3481); (ii) Puerto Rico Sales Tax Financing Corporation (“COFINA”) (Bankruptcy Case No. 17 BK
3284-LTS) (Last Four Digits of Federal Tax ID: 8474); (iii) Puerto Rico Highways and Transportation
Authority (“HTA”) (Bankruptcy Case No. 17 BK 3567-LTS) (Last Four Digits of Federal Tax ID: 3808);
(iv) Employees Retirement System of the Government of the Commonwealth of Puerto Rico (“ERS”)
(Bankruptcy Case No. 17 BK 3566-LTS) (Last Four Digits of Federal Tax ID: 9686); and (v) Puerto
Rico Electric Power Authority (“PREPA”) (Bankruptcy Case No. 17 BK 4780-LTS) (Last Four Digits of
Federal Tax ID: 3747).
1
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their attorneys Casellas Alcover & Burgos P.S.C. and Cadwalader, Wickersham & Taft LLP; and
Plaintiff Financial Guaranty Insurance Company (“FGIC”, and together with Assured,
“Plaintiffs”), by its attorneys Rexach & Picó, CSP and Butler Snow LLP, for their Adversary
Complaint against defendants the Commonwealth of Puerto Rico; the Financial Oversight and
Management Board for Puerto Rico; the Puerto Rico Fiscal Agency and Financial Advisory
Authority; Hon. Ricardo Rosselló Nevares; Gerardo Portela Franco; and Hon. Raúl Maldonado
Gautier, allege as follows:
NATURE OF THIS ADVERSARY PROCEEDING
1.

The Financial Oversight and Management Board (“FOMB”) developed

and approved a revised fiscal plan (attached hereto as “Exhibit 1”, and including any revisions
thereto, or any similar superseding fiscal plan, the “Revised Fiscal Plan”) that, on its face,
violates the Puerto Rico Oversight, Management, and Economic Stability Act (“PROMESA”)
and the United States Constitution (the “U.S. Constitution”). The violations include (i) failure to
respect the relative lawful priorities and lawful liens, in effect prior to the enactment of
PROMESA, established by the constitution, laws, and agreements of the Commonwealth, as
required by PROMESA § 201(b)(1)(N); (ii) failure to ensure that assets, funds, or resources of an
agency are not transferred to or otherwise used for the benefit of other agencies,
instrumentalities, or the Commonwealth, as required by PROMESA § 201(b)(1)(M); (iii) failure
to identify expenses for essential public services, as required by PROMESA § 201(b)(1)(B); (iv)
violations of Sections 303 and 407 of PROMESA and section 928 of the Bankruptcy Code; and
(v) violations of the Contracts, Takings, and Due Process Clauses of the U.S. Constitution.
Because of these clear violations, the Revised Fiscal Plan is unlawful and unconstitutional and
cannot provide the basis for a plan of adjustment under Title III of PROMESA. Any plan of
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adjustment that follows the Revised Fiscal Plan, as required by PROMESA § 314, would not be
confirmable, on its face.
2.

Accordingly, Plaintiffs seek a judgment declaring that the Revised Fiscal

Plan is unlawful and unconstitutional, and declaring that FOMB cannot use the Revised Fiscal
Plan as the basis for proposing a plan of adjustment in the pending Title III case for the
Commonwealth of Puerto Rico (the “Commonwealth”). To the extent necessary, the Court
should grant complementary injunctive relief. Plaintiffs are entitled to immediate review of their
claims at this juncture, and such review is necessary to prevent the ongoing violations of
PROMESA and the U.S. Constitution.
3.

Plaintiffs issued insurance policies that guarantee payments on general

obligation bonds (“GO Bonds”) issued by the Commonwealth. As “public debt,” the GO Bonds
are entitled to a first-priority payment status under the constitution of the Commonwealth (the
“Commonwealth Constitution”) and related statutes and are entitled to payment before all other
obligations payable from the Commonwealth’s general revenues.
4.

Plaintiffs also insure bonds issued by the Puerto Rico Highways and

Transportation Authority (“PRHTA”), the Puerto Rico Convention Center District Authority
(“PRCCDA”), and the Puerto Rico Infrastructure Financing Authority (“PRIFA”, and together
with PRHTA and PRCCDA, the “Authorities”). The bonds issued by the Authorities (the
“Authority Bonds”) are secured by enforceable, perfected liens on pledged special revenues.
5.

Beginning under the administration of former Governor García Padilla,

and continuing under the current administration of Governor Rosselló, the Commonwealth and
the Authorities have engaged in a pattern of unlawfully evading the payment of their debts, in the
process impairing Plaintiffs’ contractual rights and invading Plaintiffs’ property interests in the
pledged special revenues.
-3-
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This long-standing pattern of unlawful and unconstitutional conduct began

no later than in November 2015, when then-Governor García Padilla issued Administrative
Bulletin No. EO-2015-46 (the “Clawback Order” (attached hereto as “Exhibit 2A” and English
translation attached hereto as “Exhibit 2B”)), which unconstitutionally modified the priorities of
the GO and Authority Bonds and confiscated the pledged special revenues.
7.

The Commonwealth’s pattern of unlawful and unconstitutional conduct

continued in 2016, 2017, and 2018, when the Commonwealth enacted a series of moratorium
laws (collectively, and including any similar or superseding moratorium law, the “Moratorium
Laws”) and issued related moratorium orders (collectively, and including any similar or
superseding executive orders, the “Moratorium Orders”) that purported to authorize the
Governor to override the GO Bond priority and the Authorities’ special revenue pledges, and to
confiscate the pledged special revenues for the Commonwealth’s general purposes.
8.

Following the appointment of FOMB in August 2016, Governor

Rosselló’s administration worked with FOMB to perpetuate the Commonwealth’s illegal and
unconstitutional modifications of debt priorities and diversions of pledged special revenues (i)
through the development and approval of an initial fiscal plan for the Commonwealth that was
approved by FOMB on March 13, 2017 (as amended, the “Original Fiscal Plan” (attached hereto
as “Exhibit 3”), and together with the Revised Fiscal Plan, the “Fiscal Plans”), and (ii) through
the enactment of a “Fiscal Plan Compliance Law” (Act No. 26-2017, including as amended or
superseded, the “Compliance Law” (attached hereto as “Exhibit 4A” and English translation
attached hereto as “Exhibit 4B”)) that further implements and perpetuates the violations of
constitutional and statutory priorities, contract impairments, and illegal confiscations of property
mandated by the Original Fiscal Plan. The Original Fiscal Plan and the Compliance Law, on
their face, violated numerous provisions of PROMESA, including, particularly, (i) PROMESA
-4-
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§ 201(b)(1)(N), which requires a fiscal plan to “respect the relative lawful priorities or lawful
liens . . . in the constitution, other laws, or agreements of a covered territory or covered territorial
instrumentality in effect prior to the date of enactment of [PROMESA];” (ii) PROMESA
§ 201(b)(1)(M), which requires a fiscal plan to “ensure that assets, funds, or resources of a
territorial instrumentality [such as the Authorities] are not . . . transferred to, or otherwise used
for the benefit of a covered territory [such as the Commonwealth];” and (iii) PROMESA
§ 201(b)(1)(B), which requires a fiscal plan to “ensure the funding of essential public services.”
FOMB lacked authority under PROMESA to approve a fiscal plan that, on its face, failed to
make any attempt to comply with these and other applicable provisions of PROMESA.
9.

In response to Hurricanes Irma and Maria in September 2017, FOMB and

the Commonwealth decided to revise the Original Fiscal Plan. This revision process gave
FOMB and the Commonwealth an opportunity to cease their unlawful conduct and to start
complying with their obligations under PROMESA, the U.S. Constitution, and Commonwealth
law. Unfortunately, however, the Revised Fiscal Plan approved by FOMB on April 19, 2018
instead exacerbated the unlawful nature of the Original Fiscal Plan, including through violations
of PROMESA § 201(b)(1)(N), PROMESA § 201(b)(1)(M), PROMESA § 201(b)(1)(B), and
other key provisions of PROMESA. Because the Revised Fiscal Plan is not “in accordance”
with these and other applicable provisions of PROMESA, the Revised Fiscal Plan does not
qualify as a “Fiscal Plan” as defined in PROMESA. Furthermore, because the Revised Fiscal
Plan, on its face, violates these and other applicable provisions of PROMESA, FOMB acted
outside of its authority when it purported to approve the Revised Fiscal Plan.
10.

Whether undertaken pursuant to the Clawback Order, the Moratorium

Laws, the Moratorium Orders, the Fiscal Plans, or the Compliance Law, the Commonwealth’s
and FOMB’s unlawful modifications of debt priorities and diversions of secured bondholder
-5-
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collateral have one thing in common: Each violates the Contracts, Takings, and Due Process
clauses of the U.S. and Commonwealth Constitutions, along with PROMESA and numerous
other provisions of federal and Commonwealth law.
11.

Plaintiffs therefore seek a declaration that the Moratorium Laws, the

Moratorium Orders, the Revised Fiscal Plan, and the Compliance Law violate the U.S.
Constitution, are preempted by or otherwise invalid under PROMESA, and cannot be used as the
basis for a Title III plan of adjustment.
THE PARTIES
12.

Plaintiff Assured Guaranty Corp. or AGC is a Maryland insurance

company with its principal place of business at 1633 Broadway, New York, New York 10019.
13.

Plaintiff Assured Guaranty Municipal Corp. or AGM is a New York

insurance company with its principal place of business at 1633 Broadway, New York, New York
10019.
14.

Plaintiff FGIC is a New York stock insurance corporation with its

principal place of business at 463 Seventh Avenue, 16th Floor, New York, New York 10018.
15.

Defendant the Commonwealth of Puerto Rico or the Commonwealth is a

territory of the United States.
16.

Defendant the Puerto Rico Fiscal Agency and Financial Advisory

Authority (“AAFAF”) is a public corporation organized under the laws of the Commonwealth.
17.

Defendant FOMB was created under Section 101(c)(1) of PROMESA as

an “entity within the [Commonwealth] government.” PROMESA § 101(c)(1).
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Defendant Hon. Ricardo Rosselló Nevares (“Governor Rosselló” or the

“Governor”) is the Governor of the Commonwealth. Plaintiffs sue the Governor, and any
successors thereto, in his official capacity.
19.

Defendant Gerardo Portela Franco (the “AAFAF Executive Director”) is

the Executive Director of AAFAF and in that capacity is empowered to implement the
Moratorium Laws, the Moratorium Orders, the Revised Fiscal Plan, and the Compliance Law.
Plaintiffs sue the AAFAF Executive Director, and any successors thereto, in his official capacity.
20.

Defendant Hon. Raúl Maldonado Gautier (the “Secretary of Treasury”) is

the Secretary of Treasury of the Commonwealth and in that capacity is empowered to implement
the Moratorium Laws, the Moratorium Orders, the Revised Fiscal Plan, and the Compliance
Law. Plaintiffs sue the Secretary of Treasury, and any successors thereto, in his official capacity.
JURISDICTION AND VENUE
21.

This Court has federal question subject matter jurisdiction pursuant to 28

U.S.C. § 1331, because this action arises under PROMESA and the U.S. Constitution. This
Court also has subject matter jurisdiction under 28 U.S.C. § 1332, as the parties are of diverse
citizenship and the amount in controversy exceeds $75,000.

In addition, this Court has

jurisdiction under Section 106(a) of PROMESA, which grants jurisdiction to this Court over
“any action against [FOMB], and any action otherwise arising out of [PROMESA], in whole or
in part.” PROMESA § 106(a). Further, this Court has jurisdiction under Section 306(a) of
PROMESA, which grants this Court original and exclusive jurisdiction of all cases under Title
III of PROMESA and original jurisdiction of all civil proceedings arising under Title III of
PROMESA or arising in or related to cases under Title III of PROMESA.
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This Court has personal jurisdiction over all of the Defendants pursuant to

Section 306(c) of PROMESA.
23.

Plaintiffs seek a declaration and related relief in this case of actual

controversy pursuant to 28 U.S.C. §§ 2201 and 2202. An actual and justiciable controversy has
arisen and exists between the parties with respect to the issues and claims alleged herein.
24.

This is an adversary proceeding pursuant to Rule 7001 of the Federal

Rules of Bankruptcy Procedure and Section 310 of PROMESA, which provides “[t]he Federal
Rules of Bankruptcy Procedure shall apply to a case under [Title III of PROMESA] and to all
civil proceedings arising in or related to cases under [Title III of PROMESA].” PROMESA §
310; Fed. R. Bankr. P. 7001.
25.

Venue is proper in this District under Section 307 of PROMESA.
LEGAL AND FACTUAL BACKGROUND

I.

Plaintiffs Insure Bonds Issued By Puerto Rico And Its Instrumentalities
26.

Plaintiffs are leading providers of financial guaranty insurance, which is a

type of insurance whereby an insurer guarantees scheduled payments of interest and principal as
and when due on a bond or other obligation. Plaintiffs insure scheduled principal and interest
payments when due on municipal, public infrastructure, and structured financings both in the
United States and around the world.
27.

Governments, including the Commonwealth and its public corporations,

historically have taken advantage of financial guaranty insurance because it significantly
enhances their ability to raise funds at a lower interest rate. The economic value of financial
guaranty insurance to the issuers is a savings in interest costs, reflecting the difference in yield
payable on the higher rated insured obligation from that on the same lower rated obligation if
uninsured. Such insurance is especially important to issuers such as the Commonwealth and its
-8-
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public corporations, who have—and will continue to have—significant borrowing needs,
notwithstanding their lower credit rating.
28.

Plaintiffs have standing to bring this adversary proceeding as parties in

interest in these Title III cases, and because under their insurance agreements and/or insurance
policies, Plaintiffs are deemed to be the sole owners of the bonds that they insure for purposes of,
or otherwise have control rights over, consents and other bondholder actions, including
exercising rights and remedies. Plaintiffs are also generally express third party beneficiaries of
the resolutions, indentures, or trust agreements under which the bonds are issued. As such, and
as Section 301(c)(3)(B) of PROMESA expressly recognizes, financial guaranty insurers such as
Plaintiffs are authorized to act on behalf of the holders of the bonds they insure, including in
litigation generally, in these Title III cases, and in this adversary proceeding, and Plaintiffs’ right
to act on behalf of bondholders is not dependent upon a default or subrogation. In addition,
however, Plaintiffs have been subrogated to the rights of bondholders upon paying the claims of
such bondholders following a default, as set forth below. Payment by Plaintiffs neither satisfies
nor discharges an issuer’s obligation to pay and, to the extent Plaintiffs make payments to
bondholders, Plaintiffs step into the shoes of such bondholders and effectively become the
owners of their bonds.
29.

Plaintiffs insure the following types of Puerto Rico government debt at

issue in this adversary proceeding:
A.

GO Bonds
30.

Assured insures approximately $1.4 billion of general obligation bonds

(“GO Bonds”) issued by the Commonwealth. FGIC insures approximately $280 million in
principal amount of GO Bonds issued by the Commonwealth. Because of defaults resulting
from the Moratorium Laws, the Moratorium Orders, the Fiscal Plans, and the Compliance Law
-9-

Case:17-03283-LTS Doc#:3126 Filed:05/23/18 Entered:05/23/18 11:45:37
Document Page 10 of 101

Desc: Main

with respect to principal and interest payments due on the GO Bonds on July 1, 2016; January 1,
2017; July 1, 2017; and January 1, 2018, Assured has paid approximately $405 million in
aggregate claims by GO Bondholders, and FGIC has received claims totaling approximately $82
million and will process and make payments to GO Bondholders in respect of such claims in
accordance with FGIC’s plan of rehabilitation. Plaintiffs are now fully subrogated to the rights
of the GO Bondholders for the claims they paid.

In addition, Assured holds GO Bonds

independently of its insurance policies.
B.

Authority Bonds
31.

In addition to GO Bonds, Plaintiffs insure the Authority Bonds issued by

the Authorities. The Authority Bonds are secured by statutory and perfected contractual liens on
specific pledged special revenue streams (collectively, the “Pledged Special Revenues”). Each
of the Authorities is a public corporation separate and distinct from the Commonwealth, and
under the Authorities’ respective enabling acts, the Commonwealth (prior to its diversion of their
revenues) is not responsible for the Authorities’ bond debts, just as the Authorities are not
responsible for the general fund obligations of the Commonwealth. Specifically, Plaintiffs insure
the following categories of Authority Bonds:
1.

PRHTA Bonds

32.

PRHTA is a public corporation created by Act No. 74-1965 (the “PRHTA

Enabling Act”) to assume responsibility for the construction of highways and other
transportation systems in Puerto Rico. Pursuant to the PRHTA Enabling Act, PRHTA has issued
certain bonds (the “PRHTA Bonds”) under general bond resolutions (the “PRHTA Resolutions”)
adopted in 1968 and 1998.
33.

Under the PRHTA Resolutions, the PRHTA Bonds are secured by a gross

lien on special revenues, including (i) revenues derived from PRHTA’s toll facilities (the
-10-
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“Pledged Toll Revenues”); (ii) special excise taxes consisting of taxes on gasoline, diesel, crude
oil, and other special excise taxes collected by the Commonwealth (the “PRHTA Pledged Tax
Revenues”); and (iii) special excise taxes consisting of motor vehicle license fees collected by
the Commonwealth (the “Vehicle Fees”; together with the PRHTA Pledged Tax Revenues, the
“PRHTA Pledged Special Excise Taxes”; and together with the Pledged Toll Revenues and the
PRHTA Pledged Tax Revenues, the “PRHTA Pledged Special Revenues”). Each PRHTA
Resolution constitutes a contract between PRHTA and the holders (including Plaintiffs, the
“PRHTA Bondholders”) of the PRHTA Bonds. Each PRHTA Resolution also constitutes a
“security agreement,” including as defined in section 101(50) of title 11 (the “Bankruptcy
Code”) of the United States Code. 11 U.S.C. § 101(50). The liens on the PRHTA Pledged
Special Revenues granted to the PRHTA Bondholders under the PRHTA Resolutions constitute
“security interests,” including as defined in section 101(51) of the Bankruptcy Code. 11 U.S.C.
§ 101(51).
34.

The Secretary of Treasury acts as a collection agent on behalf of the

PRHTA Bondholders with respect to the PRHTA Pledged Special Excise Taxes.

Upon

collection, the Secretary of Treasury is required by statute to hold the PRHTA Pledged Special
Excise Taxes in a segregated account for the benefit of PRHTA and its bondholders and to
transfer the PRHTA Pledged Special Excise Taxes to the fiscal agent for the PRHTA Bonds (the
“PRHTA Fiscal Agent”) each month for the benefit of PRHTA Bondholders. From the time of
their collection, the PRHTA Pledged Special Excise Taxes constitute trust funds that are property
of the PRHTA Bondholders and not of the Commonwealth.

See, e.g., 13 L.P.R.A.

§ 31751(a)(1); 9 L.P.R.A. §§ 2013(a)(2), 2021, 5681 (collectively, and including any related
statutes, the “PRHTA Excise Tax Statutes”). Pursuant to the PRHTA Excise Tax Statutes, the
PRHTA Pledged Special Excise Taxes may not be used for any purpose other than payment of
-11-
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the PRHTA Bonds, and the PRHTA Excise Tax Statutes give rise to statutory liens in favor of
Plaintiffs and other PRHTA Bondholders on the PRHTA Pledged Special Excise Taxes. See 11
U.S.C. § 101(53).

The Commonwealth has explicitly acknowledged in legislation that the

PRHTA Pledged Special Excise Taxes are imposed to finance highway, traffic, and
transportation facilities and systems.
35.

The Pledged Toll Revenues likewise constitute trust funds collected and

held by PRHTA on behalf of PRHTA Bondholders and are property of the PRHTA Bondholders
and not of the Commonwealth. See 9 L.P.R.A. § 2013(a)(2).
36.

At any time that the Commonwealth or PRHTA is in possession of

PRHTA Pledged Special Revenues, the Commonwealth or PRHTA holds possession of such
PRHTA Pledged Special Revenues for the PRHTA Bondholders’ benefit, subject only to a valid
“clawback,” as defined below.2
37.

The PRHTA Bondholders’ liens on the PRHTA Pledged Special Revenues

are perfected, including by the filing of financing statements.
38.

The Commonwealth covenanted with the holders of the PRHTA Bonds in

the PRHTA Enabling Act that it would “not limit or restrict the rights or powers . . . vested in
[PRHTA by the PRHTA Enabling Act] until all such bonds at any time issued, together with the
interest thereon, are fully met and discharged.” 9 L.P.R.A. § 2019.

2

As set forth in greater detail below, the Excise Tax Statutes grant Authority Bondholders first-priority
liens on the Pledged Special Excise Taxes, subject only to the conditions that, in a fiscal year in which the
Constitutional Debt Priority Provision is in effect, the Pledged Special Excise Taxes may be “clawed
back” (i) to be used solely to pay the public debt, but (ii) only if the public debt remains unpaid after a
first application of all other available resources to the payment of public debt. These preconditions to a
“clawback” of the Pledged Special Excise Taxes have never been satisfied, because the Commonwealth
has at all relevant times had sufficient available resources to pay the public debt in accordance with the
Constitutional Debt Priority Provision.
-12-

Case:17-03283-LTS Doc#:3126 Filed:05/23/18 Entered:05/23/18 11:45:37
Document Page 13 of 101

39.

Desc: Main

PRHTA Bonds are non-recourse bonds, payable solely from the PRHTA

Pledged Special Revenues. Moreover, because PRHTA Bonds are secured by a “gross lien” on
all of the PRHTA Pledged Special Revenues, operating expenses of PRHTA may only be paid
after PRHTA satisfies its debt service and reserve fund requirements with respect to PRHTA
Bonds.
40.

Assured insures approximately $1.4 billion of PRHTA Bonds currently

outstanding, and FGIC insures approximately $447 million of PRHTA Bonds currently
outstanding. Under their insurance agreements and/or insurance policies, Plaintiffs are deemed
to be the sole owners of the PRHTA Bonds that they insure for purposes of, or otherwise have
control rights over, consents and other bondholder actions, including exercising rights and
remedies of PRHTA Bondholders. Plaintiffs are also recognized as third-party beneficiaries
under the PRHTA Resolutions. In addition, Assured holds PRHTA Bonds independently of its
insurance policies.
41.

But for the diversion of collateral securing the PRHTA Bonds pursuant to

the Moratorium Laws, the Moratorium Orders, the Fiscal Plans, and the Compliance Law,
PRHTA would be solvent and could pay its debts in full. Instead, the Moratorium Laws, the
Moratorium Orders, the Fiscal Plans, and the Compliance Law have caused defaults with respect
to debt service payments due on PRHTA Bonds on or around July 1, 2016; January 1, 2017; July
3, 2017; and January 1, 2018. Assured has paid approximately $109 million in aggregate claims
by PRHTA Bondholders, and FGIC has received claims totaling approximately $38 million and
will process and make payments to PRHTA Bondholders in respect of such claims in accordance
with FGIC’s plan of rehabilitation. Plaintiffs are now fully subrogated to the rights of PRHTA
Bondholders for the claims they paid. Unless and until Defendants begin complying with
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PROMESA and the U.S. Constitution, these payment defaults will continue, and Plaintiffs will
pay additional claims.
42.

In addition to its indebtedness on account of PRHTA Bonds, PRHTA is

indebted to the Government Development Bank for Puerto Rico (the “GDB”) with respect to
certain lines of credit (the “Subordinated GDB Lines of Credit”) whose repayment is
subordinated to the repayment of PRHTA Bonds. For example, the 2010 official statement for
the PRHTA Bonds states that “[PRHTA] has financed some of its recent capital expenditures and
working capital requirements with Government Development Bank lines of credit, the
repayment of which is subordinate to the [PRHTA Bonds].” Highway Revenue Refunding
Bonds

Offering

Official

Statement

at

32

(June

17,

2010),

http://www.gdb-

pur.com/investors_resources/documents/PRHighwayaFIN_000.pdf (emphasis added).
2.

PRCCDA Bonds

43.

PRCCDA is a public corporation created by Act No. 351-2000 (September

2, 2000) (the “PRCCDA Enabling Act”) for the purpose of developing and operating a
convention center located in San Juan, Puerto Rico, and related improvements and facilities.
See 23 L.P.R.A. §§ 6402, 6404. Pursuant to the PRCCDA Enabling Act, PRCCDA has issued
approximately $468 million of revenue bonds (the “PRCCDA Bonds”) under a Trust Agreement
dated as of March 24, 2006 (the “PRCCDA Trust Agreement”).
44.

Pursuant to the PRCCDA Enabling Act, Act No. 272-2003 (the “Hotel

Tax Act”), and the PRCCDA Trust Agreement, the PRCCDA Bonds are secured by a lien on
certain special excise taxes consisting of hotel occupancy taxes (the “PRCCDA Pledged Tax
Revenues”) imposed by the Commonwealth and collected by the Puerto Rico Tourism Company
pursuant to the Hotel Tax Act. The PRCCDA Trust Agreement constitutes a contract between
PRCCDA and the holders (including Plaintiffs, the “PRCCDA Bondholders”) of the PRCCDA
-14-
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Bonds. The PRCCDA Trust Agreement constitutes a “security agreement,” including as defined
in section 101(50) of the Bankruptcy Code. The lien on the PRCCDA Pledged Tax Revenues
granted to the PRCCDA Bondholders under the PRCCDA Trust Agreement constitutes a
“security interest,” including as defined in section 101(51) of the Bankruptcy Code.
45.

Whereas, in the case of the other Authority Bonds, the Secretary of

Treasury acts as the collection agent on behalf of the bondholders, in the case of the PRCCDA
Bonds, it is the Puerto Rico Tourism Company that acts as the collection agent on behalf of the
PRCCDA Bondholders with respect to the PRCCDA Pledged Tax Revenues. Upon collection,
the Puerto Rico Tourism Company is required by statute to transfer the PRCCDA Pledged Tax
Revenues to a special account maintained by the GDB in the name of PRCCDA, but for the
benefit of the PRCCDA Bondholders, and the PRCCDA Pledged Tax Revenues constitute trust
funds that are property of the PRCCDA Bondholders and not of the Commonwealth. See 13
L.P.R.A. § 2271v. Pursuant to 13 L.P.R.A. § 2271v and related statutes (the “PRCCDA Excise
Tax Statutes”), the PRCCDA Pledged Tax Revenues may not be used for any purpose other than
payment of the PRCCDA Bonds, and the PRCCDA Excise Tax Statutes give rise to a statutory
lien in favor of the PRCCDA Bondholders on the PRCCDA Pledged Tax Revenues.
46.

At any time that the Commonwealth, the Puerto Rico Tourism Company,

the GDB, or PRCCDA is in possession of PRCCDA Pledged Tax Revenues, such entity holds
possession of such PRCCDA Pledged Tax Revenues for the PRCCDA Bondholders’ benefit,
subject only to a valid “clawback,” as defined below.
47.

The PRCCDA Bondholders’ lien on the PRCCDA Pledged Tax Revenues

is perfected, including by statute. See 23 L.P.R.A. § 6441(d).
48.

The Commonwealth covenanted with the PRCCDA Bondholders in the

PRCCDA Enabling Act that it would “not limit nor alter the rights [conferred on PRCCDA by
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the PRCCDA Enabling Act] until [the PRCCDA Bonds] and the interest thereon are paid in
full.” 23 L.P.R.A. § 6450. Moreover, under the PRCCDA Trust Agreement, PRCCDA, as an
agent of the Commonwealth, covenanted with the PRCCDA Bondholders that the
Commonwealth (i) will make sure that the amounts of the PRCCDA Pledged Tax Revenues must
be deposited in the accounts as provided in the PRCCDA Trust Agreement and (ii) will not limit
or impair the rights of PRCCDA to comply with its obligations to repay the PRCCDA Bonds in
full.
49.

Assured insures approximately $152 million of the outstanding PRCCDA

Bonds and FGIC insures approximately $97 million of the outstanding PRCCDA Bonds. Under
a First Supplemental Trust Agreement to the PRCCDA Trust Agreement, dated as of March 24,
2006, Plaintiffs are deemed to be third-party beneficiaries and have standing to enforce any right,
remedy, or claim arising thereunder.
50.

But for the diversion of collateral securing the PRCCDA Bonds pursuant

to the Moratorium Laws, the Moratorium Orders, the Fiscal Plans, and the Compliance Law,
PRCCDA would be solvent and could pay its debts in full. Instead, the Moratorium Laws, the
Moratorium Orders, the Fiscal Plans, and the Compliance Law have caused defaults with respect
to debt service payments due on PRCCDA Bonds on July 1, 2017, and January 1, 2018. Assured
has paid approximately $4 million in aggregate claims by PRCCDA Bondholders, and FGIC has
received claims totaling approximately $2 million and will process and make payments to
PRCCDA Bondholders in respect of such claims in accordance with FGIC’s plan of
rehabilitation. Plaintiffs are now fully subrogated to the rights of PRCCDA Bondholders for the
claims they paid. Unless and until Defendants begin complying with PROMESA and the U.S.
Constitution, these payment defaults will continue, and Plaintiffs will pay additional claims.
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3.

PRIFA Bonds

51.

PRIFA is a public corporation created by Act No. 44-1988 (the “PRIFA

Enabling Act”, and together with the PRHTA Enabling Act and the PRCCDA Enabling Act, the
“Authority Enabling Acts”) for the purpose of providing financial and other types of assistance
to political subdivisions, public agencies, and instrumentalities of the Commonwealth. Pursuant
to the PRIFA Enabling Act, PRIFA has issued certain special excise tax revenue bonds (the
“PRIFA Bonds”) under a Trust Agreement (the “PRIFA Trust Agreement”) dated as of October
1, 1988.
52.

Under the PRIFA Trust Agreement, the PRIFA Bonds are secured by a

lien on a portion of a federal special excise tax imposed on rum and other items produced in the
Commonwealth and sold in the United States (the “PRIFA Pledged Tax Revenues”, and together
with the PRHTA Pledged Special Excise Taxes and the PRCCDA Pledged Tax Revenues, the
“Pledged Special Excise Taxes”). The PRIFA Trust Agreement constitutes a contract between
PRIFA and the holders (including Plaintiffs, the “PRIFA Bondholders”) of the PRIFA Bonds.
The PRIFA Trust Agreement also constitutes a “security agreement,” including as defined in
section 101(50) of the Bankruptcy Code. The lien on the PRIFA Pledged Tax Revenues granted
to the PRIFA Bondholders under the PRIFA Trust Agreement constitutes a “security interest,”
including as defined in section 101(51) of the Bankruptcy Code.
53.

The Secretary of Treasury collects the PRIFA Pledged Tax Revenues from

the Federal government and is required by statute to hold the PRIFA Pledged Tax Revenues in a
special fund for the benefit of the PRIFA Bondholders. The PRIFA Pledged Tax Revenues
constitute trust funds that are property of the PRIFA Bondholders and not of the Commonwealth.
3 L.P.R.A. § 1914. Pursuant to 3 L.P.R.A. § 1914 and related statutes (collectively, the “PRIFA
Excise Tax Statutes,” and together with the PRHTA Excise Tax Statutes and the PRCCDA
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Excise Tax Statutes, the “Excise Tax Statutes”), the PRIFA Pledged Tax Revenues may not be
used for any purpose other than payment of the PRIFA Bonds, and the PRIFA Excise Tax
Statutes give rise to a statutory lien in favor of Assured and other PRIFA Bondholders on the
PRIFA Pledged Tax Revenues.
54.

At any time that the Commonwealth or PRIFA holds PRIFA Pledged Tax

Revenues, the Commonwealth or PRIFA holds possession of such PRIFA Pledged Tax
Revenues for the PRIFA Bondholders’ benefit, subject only to a valid “clawback,” as defined
below.
55.

The PRIFA Bondholders’ lien on the PRIFA Pledged Tax Revenues is

perfected, including by statute. See 3 L.P.R.A. § 1907(a).
56.

In the PRIFA Enabling Act, the Commonwealth covenanted with the

holders of the PRIFA Bonds that it would “not limit or alter the rights [conferred on PRIFA by
the PRIFA Enabling Act] until such bonds and the interest thereon are paid in full.” 3 L.P.R.A.
§ 1913.
57.

Assured insures approximately $18 million of the outstanding PRIFA

Bonds through secondary market insurance policies, and FGIC insures approximately $688
million3 of the outstanding PRIFA Bonds. But for the diversion of collateral securing the PRIFA
Bonds pursuant to the Moratorium Laws, the Moratorium Orders, the Fiscal Plans, and the
Compliance Law, PRIFA would be solvent and could pay its debts in full.

Instead, the

Moratorium Laws, the Moratorium Orders, the Fiscal Plans, and the Compliance Law have
caused defaults with respect to debt service payments due on PRIFA Bonds on January 1, 2016;
3

The approximately $688 million of PRIFA Bonds insured by FGIC consists of approximately $238
million in principal amount of serial bonds and approximately $450 million in full maturity value of
capital appreciation bonds.
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Assured has paid

approximately $2 million in aggregate claims by PRIFA Bondholders, and FGIC has received
claims totaling approximately $40 million and will process and make payments to PRIFA
Bondholders in respect of such claims in accordance with FGIC’s plan of rehabilitation.
Plaintiffs are now fully subrogated to the rights of PRIFA Bondholders for the claims they paid.
Unless and until Defendants begin complying with PROMESA and the U.S. Constitution, these
payment defaults will continue, and Plaintiffs will pay additional claims.
II.

Lawful Priorities And Liens Under Commonwealth Law
58.

A number of provisions of the Commonwealth Constitution and of

Commonwealth statutory law define the relative priority of (i) the public debt, including the GO
Bonds; (ii) the Authority Bonds; and (iii) the other obligations of the Commonwealth and
Authorities.

These constitutional and statutory provisions are incorporated into Plaintiffs’

contracts with the Commonwealth and the Authorities.

In an earlier decision denying the

Commonwealth’s motion to dismiss Assured’s complaint challenging the Clawback Order, the
Court carefully described and set out these priorities. Assured v. García-Padilla, 214 F. Supp. 3d
117, 120 (D.P.R. 2016). The relevant provisions include the following:
A.

The Constitutional Debt Priority Provision
59.

Section 8 of Article VI of the Commonwealth Constitution (the

“Constitutional Debt Priority Provision”) creates a priority for GO Bonds and other “public debt”
over the Commonwealth’s other expenditures by requiring the “public debt” to be paid “first”:
In case the available revenues including surplus for any fiscal year
are insufficient to meet the appropriations made for that year,
interest on the public debt and amortization thereof shall first
be paid, and other disbursements shall thereafter be made in
accordance with the order of priorities established by law.
P.R. Const. art. VI, § 8 (emphasis added).
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Public debt, including GO Bonds, thus enjoys a priority (the “Public Debt

Priority”) over all other government expenditures whenever available resources are not sufficient
to meet appropriations.4 Because of its constitutional status, the Public Debt Priority cannot be
overridden by the Commonwealth’s police power, even in a financial emergency. See, e.g.,
Flushing Nat’l Bank v. Mun. Assistance Corp. for N.Y., 358 N.E.2d 848, 852 (N.Y. 1976)
(holding that a “fugitive recourse to the police power” may not be used to “displace inconvenient
but intentionally protective constitutional limitations”).
61.

Moreover, after giving effect to the Public Debt Priority, the

Constitutional Debt Priority Provision incorporates other legal priorities, created by statute, by
stating that, following payment of the public debt, “other disbursements shall . . . be made in
accordance with the order of priorities established by law.” P.R. Const. art. VI, § 8. Among the
statutory priorities incorporated into the Constitutional Debt Priority Provision and thereby
granted constitutional protection are (i) the statutory priorities and liens established by the Excise
Tax Statutes and (ii) the statutory priorities established by the Commonwealth’s Management
and Budget Office Organic Act (Act No. 147-1980 (June 1980) (the “OMB Act”)).
62.

The Defendants have violated the Constitutional Debt Priority Provision

and the OMB Act, by using available resources to pay expenses with lower priorities, while
simultaneously not paying the public debt and the Authority Bonds.

4

In addition to GO Bonds, Assured also insures approximately $146 million of bonds, and FGIC
insures approximately $2 million of bonds, issued by the Puerto Rico Public Buildings Authority (“PBA”)
and guaranteed by the Commonwealth (the “PBA Bonds”). To date, as a result of defaults on the PBA
Bonds caused by the Moratorium Laws, the Moratorium Orders, the Fiscal Plans, and the Compliance
Law, Assured has paid approximately $42 million in aggregate claims to PBA Bondholders, and FGIC
has received claims totaling approximately $2 million from PBA Bondholders and will process and make
payments to PBA Bondholders in accordance with FGIC’s plan of rehabilitation. The Commonwealth’s
guaranty obligations with respect to the PBA Bonds enjoy the same priority as the GO Bonds under the
Constitutional Debt Priority Provision.
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The Excise Tax Statutes
63.

In order to make the Authority Bonds attractive to investors, the Excise

Tax Statutes grant Authority Bondholders the most senior possible lien on the Pledged Special
Excise Taxes consistent with the Constitutional Debt Priority Provision. To this end, these
statutes grant Authority Bondholders first-priority liens on the Pledged Special Excise Taxes,
subject only to the conditions that, in a fiscal year in which the Constitutional Debt Priority
Provision is in effect, the Pledged Special Excise Taxes may (i) be used solely to pay the public
debt, but (ii) only if the public debt remains unpaid after a first application of all other available
resources to the payment of public debt. Together, these two preconditions to any “clawback” of
Pledged Special Excise Taxes5 establish the priority (the “Authority Bond Priority”) of the
Authority Bonds over all disbursements other than public debt. As a prior decision from this
Court described it, “The funds from these taxes and tax liens may be used to pay the public debt
if no other Commonwealth resources are available.” Assured Guar., 214 F. Supp. 3d at 121.
These preconditions to a “clawback” of the Pledged Special Excise Taxes have never been
satisfied, because the Commonwealth has at all relevant times had sufficient available resources
to pay the public debt in accordance with the Constitutional Debt Priority Provision.
64.

The Authority Bond Priority, including these two preconditions to any

clawback, is expressly set forth in the following Excise Tax Statutes:
(a)

PRHTA Pledged Tax Revenues Pledged to Payment of PRHTA
Bonds: “The proceeds from such taxes shall be used solely for the
payment of the interest on and amortization of the public debt, as provided
in Section 8 of Article VI of the Constitution of the Government of Puerto
Rico, insofar as the other available resources referred to in said Section do
not suffice to attain such purposes. Otherwise, the proceeds from said
tax, in the necessary amount, shall be used solely for the payment of
principal of and interest on the bonds and other obligations of the

Because the Pledged Toll Revenues do not constitute “available resources,” they can never be subject
to “clawback” to pay the public debt.
5
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Authority and to meet any stipulation agreed on by the Authority to
the holders of its bonds and other obligations.” 13 L.P.R.A.
§ 31751(a)(3)(C) (emphasis added).
(b)

Vehicle Fees Pledged to Payment of PRHTA Bonds: “[S]aid pledge or
pignoration shall be subject to the provisions of § 8 of Article VI of the
Constitution of Puerto Rico; Provided, however, That the proceeds of said
collection shall only be used for the payment of interest and the
amortization of the public debt, as provided in said § 8, until the other
resources available, referred to in said section, are insufficient for such
purposes, otherwise, the proceeds of said collection in the amount that
is necessary shall be used solely for the payment of the principal and
interest on bonds and other obligations of the Authority, and to meet
whatever other stipulations are agreed upon between the Authority
and the holders of said bonds or other obligations.” 9 L.P.R.A. § 2021
(emphasis added); see also 9 L.P.R.A. § 5681.

(c)

PRCCDA Pledged Tax Revenues Pledged to Payment of PRCCDA
Bonds: “The product of the collection of the tax shall be used solely for
the payment of the interest and the amortization of the public debt, as
provided in Section 8 of Article VI of the Constitution of the
Commonwealth of Puerto Rico, but only to the degree to which the other
available resources to which reference is made in said Section are
insufficient for such purposes. Otherwise, the product of said collection,
in the amount necessary, shall be used solely for the payment of the
principal and interest on the bonds, notes or other obligations and the
obligations under any bond related financing agreement contemplated
herein, and to comply with any stipulations agreed to with the
bondholders, noteholders or holders of other obligations or the
providers under bond related financing agreements.” 13 L.P.R.A.
§ 2271v (emphasis added).

(d)

PRIFA Pledged Tax Revenues Pledged to Payment of PRIFA Bonds:
“[PRIFA] is hereby empowered to segregate a portion of said Funds into
one (1) or more sub-accounts, subject to the provisions of Section 8 of
Article VI of the Constitution of the Commonwealth of Puerto Rico for the
payment of the principal and interest on bonds and other obligations of the
Authority, or for the payment of bonds and other obligations issued by a
benefited entity, or for any other legal purpose of the Authority. The
moneys of the Special Fund may be used for the payment of interest and
for the amortization of the public debt of the Commonwealth, as provided
in said Section 8, only when the other resources available referred to in
said Section are insufficient for such purposes.” 3 L.P.R.A. § 1914.
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The OMB Act
65.

In furtherance of the Constitutional Debt Priority Provision, and consistent

with the Excise Tax Statutes, Section 4(c) of the OMB Act sets certain “priority guidelines” for
the disbursement of available resources in a fiscal year in which the Constitutional Debt Priority
Provision is in effect. The priorities set by the Legislative Assembly in the OMB Act first
require “payment of interest and amortizations corresponding to the public debt.” 23 L.P.R.A.
§ 104(c)(1). The “priority guidelines” next assign a second-priority status to “commitments
entered into by virtue of legal contracts in force, judgments of the courts in cases of
condemnation under eminent domain, and binding obligations to safeguard the credit, reputation
and good name of the Government of the Commonwealth of Puerto Rico,” including, to the
extent applicable, the Authority Bonds.6 Id. § 104(c)(2).
66.

“Regular expenses” related to government operations receive a third-

priority status (after public debt and Authority Bonds) under Section 4(c) of the OMB Act, with
priority within this group given to expenses related to “[c]onservation of public health,”
“[p]rotection of persons and property,” “[p]ublic education programs,” “[p]ublic welfare
programs,” and “[p]ayment of employer contributions to retirement systems and payment of
pensions to individuals granted under special statutes,” followed by “remaining public services
in the order of priority determined by the Governor.”

23 L.P.R.A. § 104(c)(3)(A)-(E).

Necessary “adjustments due to reductions may be made” to the appropriations for any of these
enumerated “service areas.” Id. § 104(c)(3)(E).
6

The Pledged Toll Revenues are not subject to the OMB Act waterfall, because they are not general
revenues and do not constitute “available resources.” Similarly, the Pledged Special Excise Taxes are not
subject to the OMB Act waterfall, because the Pledged Special Excise Taxes are not general revenues and
can never be used for any purpose other than to pay the Authority Bonds or, following a valid clawback,
the public debt. Even in the event the OMB Act waterfall were found to apply to the Pledged Special
Excise Taxes, however, the Pledged Special Excise Taxes could only be applied to the first two items in
the waterfall, namely payment of the public debt or of “legal contracts in force” (i.e., the Authority
Bonds).
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Finally, the OMB Act’s “priority guidelines” assign the lowest priorities to

“construction of capital works or improvements” (fourth priority) (23 L.P.R.A. § 104(c)(4)) and
“contracts and commitments contracted under special appropriations” (fifth priority) (id.
§ 104(c)(5)).
III.

The Clawback Order
68.

On November 30, 2015, former Governor García Padilla issued the

Clawback Order, which directed the Secretary of Treasury and the Puerto Rico Tourism
Company to withhold the Pledged Special Excise Taxes, purportedly for application to the public
debt, instead of applying the Pledged Special Excise Taxes to the payment of the Authority
Bonds as required by the Excise Tax Statutes.
69.

The Clawback Order unlawfully modified the Public Debt Priority by

expressly providing for other expenses to be paid “at the same time” (“a su vez”) as the public
debt. See Ex. 2A at 2; Ex. 2B at 2. By contrast, the Constitutional Debt Priority Provision
requires the public debt to be paid “first,” and not at the same time as, other expenses. See P.R.
Const. art. VI, § 8. Even worse, the Defendants actually have paid the lower priority expenses
ahead of the public debt, which is not being paid at all.
70.

The Clawback Order also unlawfully modified the Authority Bond

Priority, because its “Whereas” clauses indicated that the Commonwealth was continuing to fund
general “expenses” (“los gastos”) other than payments on the Authority Bonds. See Ex. 2A at 2;
Ex. 2B at 2. Pursuant to the Authority Bond Priority, the Authority Bonds enjoy priority over
these other expenses.
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In January 2016, Assured and FGIC filed lawsuits7 challenging the

Clawback Order on the grounds that the Clawback Order violated the Contracts, Takings, and
Due Process Clauses of the U.S. Constitution. In response to Assured’s claims and certain of
FGIC’s claims, the Commonwealth defendants filed a motion to dismiss based solely on
sovereign immunity,8 and in which the defendants did not even attempt to contest the merits of
Assured’s and FGIC’s claims under the Contracts, Takings, and Due Process Clauses. On
October 4, 2016, the Court denied the defendants’ motion to dismiss.9 On October 14, 2016,
rather than attempting to defend the merits of the Clawback Order in further litigation, the
Commonwealth announced that it had allowed the Clawback Order to expire at the end of Fiscal
Year 2016.10
72.

To date, the Commonwealth government has not used approximately $147

million of the funds that it confiscated under the Clawback Order, and instead continues to hold
those funds.

The fact that the Commonwealth government has not used these funds

demonstrates that the Clawback Order—like the Moratorium Laws, Moratorium Orders, Fiscal
Plans, and Compliance Law that followed—was not a response to a real or immediate liquidity
crisis, and instead constituted a cynical tactic to gain leverage in restructuring negotiations by
unlawfully violating creditors’ constitutional and statutory debt payment priorities, impairing
creditors’ contracts, and taking creditors’ property.

7

See Assured Guar. Corp. v. García-Padilla, No. 16-cv-1037 (D.P.R. Jan. 7, 2016), ECF No. 1; Fin.
Guar. Ins. Co. v. García Padilla, No. 16-cv-1095 (D.P.R. Jan. 19, 2016), ECF No. 1.
8

See Assured Guar., No. 16-cv-1037, ECF No. 25; Fin. Guar., No. 16-cv-1095, ECF No. 37.

See Assured Guar., 214 F. Supp. 3d at 120, 130 (denying defendants’ motion to dismiss as to plaintiff
Assured; granting in part and denying in part defendants’ motion to dismiss as to plaintiff Financial
Guaranty).
9

10

See Assured Guar., No. 16-cv-1037, ECF No. 59; see also Fin. Guar., No. 16-cv-1095, ECF No. 66.
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The Moratorium Laws And The Moratorium Orders
73.

On April 6, 2016, the Commonwealth enacted a Moratorium Law (Act

No. 21-2016, the “First Moratorium Law” (attached hereto as “Exhibit 5A” and English
translation attached hereto as “Exhibit 5B”)) that authorized the Governor of the Commonwealth
to declare states of emergency with respect to a number of Puerto Rico public entities. The First
Moratorium Law delegates the Commonwealth’s police power to the Governor, expressly stating
that “pursuant to the Commonwealth’s police powers, we the Legislative Assembly of the
Commonwealth of Puerto Rico have resolved to provide the Governor with powers to declare a
state of emergency for the Commonwealth and its instrumentalities[.]”11
74.

In particular, Section 201(d) of the First Moratorium Law provides that:

If ordered by the Governor during the emergency period created by
this section, the following obligations may be suspended or
modified, if applicable, until the end of the covered period, without
the need for further legislation—
*

*

*

ii.
any statutory or other obligation to transfer money (or its
equivalent) to pay or secure any covered obligation (or take any
action in furtherance thereof)[.]
Ex. 5B at 68 § 201(d)(ii).
75.

Section 201(b) of the First Moratorium Law generally provides for a stay

of any actions to recover on the “Covered Obligations” of a Puerto Rico public entity with
respect to which a state of emergency has been declared. Ex. 5B at 66-68 § 201(b). The First
Moratorium Law defines “Covered Obligation” to include “any interest obligation [or] principal
obligation.” Id. at 61 § 103(l).

Ex. 5B at 53 (¶ F); see also id. at 67 § 201(b)(iv) (“[T]he Governor may take any and all actions that
are reasonable and necessary . . . to protect the health, safety and welfare of the residents of the
Commonwealth[.]”).
11
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On May 5, 2016, the Commonwealth enacted Act No. 40-2016 (attached

hereto as “Exhibit 6”, containing English translation within text), which amended the First
Moratorium Law to (i) define GDB as a “depositary institution” and (ii) define “prioritizing the
safety, soundness and stability” of depositary institutions as an “essential service[.]” Ex. 6 at 45 §§ 8(kk), 9. Therefore, under the First Moratorium Law as amended by Act No. 40-2016,
payments to GDB purportedly qualify as payments for “essential services” that have priority
over debt service, including on PRHTA Bonds. This allows the GDB, whose claims against
PHRTA are unequivocally subordinated to the secured PRHTA Bondholders, to receive
payments from PRHTA Pledged Special Revenues ahead of senior secured PRHTA
Bondholders.
77.

Beginning on April 30, 2016, pursuant to the First Moratorium Law,

Governor García Padilla issued a series of Moratorium Orders that prohibited payments of
principal and interest on the GO and Authority Bonds, violated the constitutional and statutory
priorities of the GO and Authority Bonds, impaired Plaintiffs’ rights under the GO and Authority
Bonds and related contracts, and took the Pledged Special Revenues in which Plaintiffs have
property interests without providing just compensation. These Moratorium Orders included:


Administrative Bulletin OE-2016-14 (“EO-14” (attached hereto as
“Exhibit 7A” and English translation attached hereto as “Exhibit 7B”)),
which, among other things, declared a state of emergency with respect to
PRIFA.



Administrative Bulletin No. EO-2016-18 (“EO-18” (attached hereto as
“Exhibit 8A” and English translation attached hereto as “Exhibit 8B”)),
which, among other things, (i) declared a state of emergency with respect
to PRHTA; (ii) ordered the suspension of all obligations of PRHTA to
transfer PRHTA Pledged Special Revenues to the PRHTA Fiscal Agent
for the payment of the PRHTA Bonds; and (iii) authorized PRHTA to
utilize the PRHTA Pledged Special Revenues for the provision of
“essential services for the protection of the health, security, and well-being
of the residents of the Commonwealth.” Ex. 8B at 5-6.
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Administrative Bulletin No. OE-2016-27 (“EO-27” (attached hereto as
“Exhibit 9A” and English translation attached hereto as “Exhibit 9B”)),
which, among other things, (i) extended the state of emergency for PRIFA
declared in EO-14 and (ii) suspended PRIFA’s obligation to transfer
PRIFA Pledged Tax Revenues to the PRIFA bond trustee for the payment
of the PRIFA Bonds.



Administrative Bulletin No. EO-2016-30 (“EO-30” (attached hereto as
“Exhibit 10A” and English translation attached hereto as “Exhibit 10B”)),
which, among other things, (i) declared a state of emergency with respect
to the Commonwealth; (ii) declared a moratorium on the
Commonwealth’s obligation to make payments on any bonds or notes
issued or guaranteed by the Commonwealth (including the GO Bonds);12
(iii) extended the emergency period for PRHTA through the entirety of the
“covered period,” which the First Moratorium Law defined to mean
through and including January 31, 2017, subject to a possible two-month
extension by the Governor; (iv) suspended payment of all debt obligations
of PRHTA under the PRHTA Resolutions that come due during the
covered period, except for payments that can be made from funds on
deposit with the PRHTA Fiscal Agent; (v) extended EO-14 and EO-27 as
they relate to PRIFA in force through the entirety of the “covered period;”
and (vi) suspended the payment of all PRIFA Bonds payable from PRIFA
Pledged Tax Revenues.



Administrative Bulletin No. EO-2016-31 (“EO-31” (attached hereto as
“Exhibit 11A” and English translation attached hereto as “Exhibit 11B”)),
which, among other things, (i) continued the suspension of PRHTA’s
obligations under the PRHTA Resolutions to transfer PRHTA Pledged
Special Revenues to the PRHTA Fiscal Agent; 13 (ii) declared a state of
emergency with respect to PRCCDA; (iii) declared a moratorium on
PRCCDA’s obligation to pay the PRCCDA Bonds; and (iv) suspended
PRCCDA’s obligation to transfer the PRCCDA Pledged Tax Revenues to
the trustee for the PRCCDA bonds.

12

EO-30 thus modifies and violates the Constitutional Debt Priority Provision by permitting other
expenses to be paid ahead of the “public debt,” including the GO Bonds.
Remarkably, EO-31 does not suspend or modify PRHTA’s obligation to transfer revenues pledged for
the payment of the Subordinated GDB Lines of Credit, and, instead, only modifies PRHTA’s obligation
to GDB to the extent necessary to provide PRHTA with the revenues it requires to fund operating
expenses or “essential services.” Ex. 11B at 3. The net result is that EO-18, EO-30, and EO-31 authorize
PRHTA to divert PRHTA Pledged Special Revenues to the payment of subordinated PRHTA operating
expenses or to the insider affiliate GDB. The Moratorium Laws and the Moratorium Orders thus
unlawfully prioritize payment to GDB of junior debt and other expenses masquerading as “essential
services” ahead of payments to the senior secured PRHTA Bonds, and permit the unlawful diversion of
the PRHTA Pledged Special Revenues for those purposes.
13
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By their terms, the Moratorium Orders were set to expire on January 31,

2017. However, on January 29, 2017, the Commonwealth enacted a second Moratorium Law
(Act No. 5-2017, the Puerto Rico Financial Emergency and Fiscal Responsibility Act, or the
“Second Moratorium Law” (attached hereto as “Exhibit 12A” and English translation attached
hereto as “Exhibit 12B”)). The Second Moratorium Law purported to continue the existing
Moratorium Orders in effect notwithstanding the fact that the Moratorium Orders would
otherwise have expired by their terms on January 31, 2017.
79.

Despite leaving the Moratorium Orders in effect, the Second Moratorium

Law also purported to repeal Chapters 1 and 2 of the First Moratorium Law. In repealing
Chapter 2 of the First Moratorium Law, the Second Moratorium Law repealed two provisions
(the “Compensation Provisions”) of the First Moratorium Law that purported to provide a
method for parties whose property was taken by the Commonwealth pursuant to the First
Moratorium Law to seek compensation.14
80.

The fact that the Commonwealth included these Compensation Provisions

in the First Moratorium Law demonstrates the Commonwealth’s recognition that the First
Moratorium Law authorized takings of property for which just compensation was required under
the U.S. and Commonwealth Constitutions. By leaving in place the Moratorium Orders effecting
such takings while simultaneously repealing the Compensation Provisions, the Second
Moratorium Law abandoned any pretense of complying with the constitutional requirement to

14

First, in the event the Governor expropriated property pursuant to the power of eminent domain as
authorized under Section 201(b)(iv) of the First Moratorium Law, Section 201(b)(iv) of the First
Moratorium Law permitted affected parties to seek “just compensation or other relief . . . in the Court of
First Instance, San Juan Part.” Ex. 5B at 67-68 § 201(b)(iv). Second, in the event the Governor effected
a taking that did not constitute an “expropriation” under Section 201(b)(iv), Section 204 of the First
Moratorium Law permitted affected parties to seek “adequate protection” from the Court of First Instance
of the Commonwealth, San Juan Part “to the extent required by applicable constitutional law,” i.e., the
Takings Clauses of the U.S. and Commonwealth Constitutions. See id. at 72 § 204(b).
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provide just compensation, and demonstrated that the ongoing takings of property that continue
to occur pursuant to the Moratorium Laws and Moratorium Orders are unconstitutional.
81.

On April 30, 2017, the Governor issued another Moratorium Order,

Administrative Bulletin No. EO-2017-031 (“EO-2017-031” (attached hereto as “Exhibit 13A”
and English translation attached hereto as “Exhibit 13B”)), which extended the effectiveness of
the previous Moratorium Orders until August 1, 2017.
82.

On or around July 19, 2017, the Commonwealth enacted a third

Moratorium Law (the “Third Moratorium Law” (attached hereto as “Exhibit 14A” and English
translation attached hereto as “Exhibit 14B”)), which extended the effectiveness of the
Moratorium Orders through the end of December 2017 and allowed the Governor to further
extend the effectiveness of the Moratorium Orders by executive order in six-month increments as
long as FOMB remains in place.
83.

On January 2, 2018, the Governor issued another Moratorium Order,

Administrative Bulletin No. EO-2017-76 (“EO-2017-76” (attached hereto as “Exhibit 15A” and
English translation attached hereto as “Exhibit 15B”)), which further extended the effectiveness
of the other Moratorium Orders for an additional six months until June 30, 2018.
84.

The pattern and practice of continued extensions of the Moratorium

Orders, dating back to April 2016, supports the conclusion that Defendants will continue to
extend the Moratorium Orders indefinitely.
V.

PROMESA And The Fiscal Plans
85.

On June 30, 2016, President Barack Obama signed PROMESA into law.

The stated purpose of PROMESA is to “establish [FOMB] to assist the Government of Puerto
Rico, including instrumentalities, in managing its public finances, and for other purposes.” H.R.
5278, 114th Cong. (2016) (preamble). The stated purpose of FOMB is to “provide a method for
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a covered territory to achieve fiscal responsibility and access to the capital markets.”
PROMESA § 101(a).
86.

Among other things, PROMESA (i) requires FOMB to approve fiscal

plans governing the future finances and budgets of the Commonwealth and its instrumentalities,
including the Authorities (Title II); (ii) provides for a mechanism for adjusting the
Commonwealth’s bond debt or the bond debt of its instrumentalities on a largely consensual
basis (Title VI); and (iii) following “good-faith efforts to reach a consensual restructuring with
creditors,” authorizes, but does not require, FOMB to file a petition on behalf of the
Commonwealth or its instrumentalities, including the Authorities, to commence a courtsupervised debt adjustment proceeding (Title III).
87.

In order to qualify as a “Fiscal Plan” under PROMESA, a fiscal plan must

satisfy a series of requirements set forth in Section 201(b) of PROMESA. Only a fiscal plan that
satisfies the requirements of Section 201(b) is eligible for approval by FOMB.
88.

Sections 201(c)-(f) of PROMESA establish procedures for the

development, review, revision, approval, and certification of fiscal plans. Specifically, Section
201 establishes two methods by which a fiscal plan may be approved and certified by FOMB.
First, FOMB may approve and certify a fiscal plan in the form proposed by the Governor if the
proposed fiscal plan complies with the requirements of PROMESA. PROMESA § 201(c)(3),
(e)(1). Alternatively, FOMB may develop and certify its own fiscal plan in the event the
Governor fails to submit a fiscal plan that complies with PROMESA by the deadline set by
FOMB. PROMESA § 201(d)(2), (e)(2).
89.

Section 201(a) of PROMESA requires FOMB, as soon as practicable

following appointment of all of its members and its chair, to provide the Governor with a
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schedule for the development, submission, approval, and certification of a Commonwealth fiscal
plan. PROMESA § 201(a).
90.

Section 201(c)(2) of PROMESA then requires the Governor to develop a

“proposed Fiscal Plan” for submission to FOMB. PROMESA § 201(c)(2). Section 201(c)(3)
next requires FOMB to review the Governor’s proposed fiscal plan “to determine whether it
satisfies the requirements set forth in [Section 201(b)].” Id. § 201(c)(3). Finally, Section
201(c)(3) requires FOMB either (i) to “approve the [Governor’s] proposed Fiscal Plan” if it
“satisfies” the requirements of Section 201(b), or (ii) to provide the Governor with (a) a “notice
of violation” that includes recommendations for revisions and (b) an opportunity to correct the
applicable violations of Section 201(b). Id. § 201(c)(3)(A), (B).
91.

In the event FOMB issues a “notice of violation,” Section 201(d)(1) of

PROMESA requires the Governor to submit a revised proposed fiscal plan in accordance with
the schedule established by FOMB. PROMESA § 201(d)(1).
92.

Alternatively, in the event that the Governor fails to submit a proposed

fiscal plan that satisfies the requirements of Section 201(b) of PROMESA before the deadline
established by FOMB, Section 201(d)(2) requires FOMB to “develop and submit to the
Governor and the Legislature a Fiscal Plan that satisfies the requirements set forth in [Section
201(b)].” PROMESA § 201(d)(2) (emphasis added).
93.

Notably, while PROMESA purports to authorize FOMB to approve or

reject a fiscal plan proposed by the Governor under Section 201(c)(2) or 201(d)(1) in FOMB’s
“sole discretion,”15 PROMESA does not confer any discretion on FOMB in developing,

In any event, a government entity’s “discretion” never includes the authority to violate the law. See,
e.g., United States v. Phillipos, 849 F.3d 464, 468 (1st Cir. 2017), cert. denied, 138 S. Ct. 683 (2018).
Therefore, the Revised Fiscal Plan, or any other fiscal plan, would be subject to review for its compliance
15
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submitting, and certifying its own fiscal plan under Sections 201(d)(2) and 201(e)(2). Section
201(d)(2) states categorically that a fiscal plan developed under Section 201(d)(2) must “satisf[y]
the requirements” set forth in Section 201(b). See PROMESA § 201(d)(2).
A.

The Original Fiscal Plan
94.

On October 14, 2016, Governor Padilla submitted a proposed fiscal plan

for the Commonwealth (the “First Proposed Fiscal Plan”). On November 23, 2016, FOMB
issued a notice of violation (the “First Violation Notice”), identifying areas in which the First
Proposed Fiscal Plan failed to comply with PROMESA.

The First Violation Notice also

established a deadline of January 31, 2017 for Governor Padilla to submit a revised proposed
fiscal plan.
95.

Following the inauguration of Governor Rosselló on January 2, 2017,

FOMB sent Governor Rosselló a supplemental notice of violation on January 18, 2017 (the
“Second Violation Notice”), which provided additional recommendations for revisions to the
First Proposed Fiscal Plan.
96.

At a public meeting on January 28, 2017, FOMB extended Governor

Rosselló’s deadline to submit a revised proposed fiscal plan from January 31, 2017, to February
28, 2017. On February 28, 2017, Governor Rosselló did submit a revised proposed fiscal plan
(the “Second Proposed Fiscal Plan”) to FOMB.
97.

On March 9, 2017, FOMB sent Governor Rosselló a notice of violation

(the “Third Violation Notice” (attached hereto as “Exhibit 16”)) stating that the Second Proposed
Fiscal Plan did not “comply with the requirements set forth in PROMESA.” Ex. 16 at 1.
Notably, among other deficiencies, the Third Violation Notice noted that the Second Proposed

with PROMESA, the U.S. Constitution, and other laws, even if purportedly approved under Section
201(c)(3) of PROMESA.
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Fiscal Plan failed to “provide sufficient data to determine whether [the Second Proposed Fiscal
Plan] satisfies PROMESA § 201(b)(1)(M) [prohibiting misappropriation of pledged revenues]
and (N) [requiring respect for lawful priorities and liens][.].” Id. at 1 n.1. The Third Violation
Notice also set a deadline of March 11, 2017 for Governor Rosselló to submit a further revised
proposed fiscal plan.
98.

On or around March 11, 2017, Governor Rosselló submitted another

revised proposed fiscal plan (the “Third Proposed Fiscal Plan”), which ultimately formed the
basis for the Original Fiscal Plan. Like the Second Proposed Fiscal Plan, the Third Proposed
Fiscal Plan failed to provide data demonstrating compliance with Sections 201(b)(1)(N) and
201(b)(1)(M) of PROMESA, which was one of the areas of non-compliance with PROMESA
identified in the Third Violation Notice.
99.

On March 13, 2017, FOMB purported to approve and certify the Original

Fiscal Plan, which was based on the Third Proposed Fiscal Plan, but which included two
amendments by FOMB. Neither of the amendments made by FOMB addressed or remedied the
Original Fiscal Plan’s non-compliance with 201(b)(1)(N) and (M) as identified in the Third
Violation Notice.
100.

On April 7, 2017, two members of the United States Senate, Hon. Sen.

Thom Tillis and Hon. Tom Cotton (the “Senators”), sent a letter (attached hereto as “Exhibit
17”) to José B. Carrión III, the chair of FOMB, expressing their concern that the Original Fiscal
Plan was not compliant with PROMESA because of (i) its failure to comply with lawful
priorities and liens established by Puerto Rico’s constitution, (ii) its failure to differentiate
between non-essential and essential spending, (iii) its elevation of all non-debt spending above
debt service, and (iv) its unexplained economic assumptions.

The Senators specifically

requested that FOMB “promptly supply our staffs with a compliance certification for the Fiscal
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Plan and set forth in detail how each requirement of Section 201(b)(1) of PROMESA has been
satisfied.” Ex. 17 at 1.
101.

On April 25, 2017, FOMB issued a written response (attached hereto as

“Exhibit 18”) to the Senators. Instead of straightforwardly addressing the Senators’ concerns,
FOMB’s April 25 letter essentially conceded that the Original Fiscal Plan does not comply with
lawful priorities and liens. Specifically, FOMB claimed that the word “respect” in Section
201(b)(1)(N) of PROMESA means something other than “comply with,” which in FOMB’s view
gave the Original Fiscal Plan the “flexibility” to disrespect and violate lawful priorities and liens,
a result that would be contrary to generations of federal constitutional and bankruptcy law. See
Ex. 18 at 12. FOMB failed to provide the Senators with the requested compliance certification
setting forth in detail how each requirement of Section 201(b)(1) was purportedly satisfied. In
fact, FOMB was unable to provide any such certification, because the Original Fiscal Plan
obviously did not satisfy each subsection of 201(b)(1), and in particular did not satisfy Sections
201(b)(1)(N) and 201(b)(1)(M). In addition, FOMB was unable to make, and in fact had not
made, the determinations required by Sections 201(b)(1)(N), 201(b)(1)(M), and 201(b)(1)(B),
and for this reason was not able to provide the requested certification reflecting these
determinations.
102.

On June 13, 2017, Senator Cotton replied in a letter (attached hereto as

“Exhibit 19”) to FOMB. The Senator stated, “I must be frank: I found your answers vague and
unresponsive.” Ex. 19 at 1. The Senator continued, “[FOMB] claims that Congress, in using the
word ‘respect,’ actually gave the board ‘flexibility’ to decide which legal obligations to meet—
which, in my book, is the exact opposite of what the word ‘respect’ means. According to the
Wall Street Journal, retail investors in mutual funds nationwide stand to lose $5.4 billion as a
result of [FOMB’s] bizarre interpretation. If this is what ‘respecting’ legal obligations means,
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what would ‘disrespecting’ them look like?” Id. The Senator also “point[ed] out that [FOMB’s]
letter didn’t address why the Fiscal Plan fails to distinguish between essential expenses and nonessential ones.” Id.
103.

On May 3, 2017, FOMB commenced a proceeding under Title III of

PROMESA on the Commonwealth’s behalf, the first such proceeding filed under Title III of
PROMESA. The Original Fiscal Plan was therefore in effect prior to, and independently of, any
Title III proceeding.
104.

On the same day that the Title III case for the Commonwealth was filed,

Assured commenced an adversary proceeding (the “Original Adversary Proceeding”)16 seeking
declaratory and injunctive relief with respect to the Original Fiscal Plan on the grounds that the
Original Fiscal Plan violated PROMESA and the U.S. Constitution.
B.

The Revised Fiscal Plan
105.

In September 2017, Hurricanes Irma and Maria made landfall in Puerto

Rico. Following the hurricanes, FOMB announced that it planned to undertake revisions to the
Original Fiscal Plan.

Initially, FOMB set December 22, 2017 as the deadline for the

Commonwealth government to propose a revised fiscal plan.
106.

In light of the changed circumstances, and in the hope that FOMB would,

given the chance, conduct a more open plan development process, Plaintiffs voluntarily
dismissed the Original Adversary Proceeding without prejudice. See Adv. Proc. No. 17-125LTS, ECF No. 108.

16

The Original Adversary Proceeding was originally filed under Case No. 3:13-cv-01584 in the United
States District Court for the District of Puerto Rico. The Original Adversary Proceeding was subsequently
transferred to the docketing system of the United States Bankruptcy Court for the District of Puerto Rico
as Adversary Proceeding No. 17-125-LTS. See Assured Guar. Corp. v. Commw. of P.R., Adv. Proc. No.
17-125-LTS (D.P.R.).
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On December 20, 2017, FOMB extended the deadline for the

Commonwealth to submit a revised proposed fiscal plan to January 10, 2018. On or around
January 10, 2018, FOMB further extended this deadline to January 24, 2018.
108.

On January 24, 2018, the Commonwealth government submitted an initial

draft revised fiscal plan (the “Fourth Proposed Fiscal Plan”). On February 5, 2018, FOMB
issued a notice of violation (the “Fourth Violation Notice”), stating that the Fourth Proposed
Fiscal Plan failed to comply with PROMESA and establishing a deadline of February 12, 2018
for the Commonwealth government to submit a further revised draft of the fiscal plan.
109.

On February 12, 2018, the Commonwealth government submitted a

further revised draft fiscal plan (the “Fifth Proposed Fiscal Plan”).
110.

On February 16, 2018, FOMB issued a press release stating that it

intended to approve and certify a revised fiscal plan by March 30, 2018.
111.

On March 23, 2018, FOMB issued a press release postponing the

certification of the revised fiscal plan, and stating that it intended to “announce a new
certification date as soon as practicable.”
112.

On March 23, 2018, the Commonwealth submitted a further revised draft

fiscal plan (the “Sixth Proposed Fiscal Plan”).
113.

On March 28, 2018, FOMB issued a notice of violation (the “Fifth

Violation Notice”), stating that the Sixth Proposed Fiscal Plan failed to comply with PROMESA
and establishing a deadline of April 5, 2018 for the Commonwealth government to submit a
further revised draft of the fiscal plan.
114.

On March 29, 2018, Congressman Rob Bishop, Chairman of the House

Committee on Natural Resources (the “Natural Resources Committee”) and one of the principal
architects of PROMESA, sent a letter to José B. Carrión III, the chair of FOMB (attached hereto
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as “Exhibit 20”), expressing concern that the Sixth Proposed Fiscal Plan did not comply with
PROMESA. Specifically, Chairman Bishop stated that “the draft plans released by Governor
Rosselló circumvent the stated purpose of [PROMESA].” Ex. 20 at 1. Chairman Bishop went
on to state, “[I]t is imperative you adhere to the tenets and Congressional mandate of
PROMESA, while providing an avenue for Puerto Ricans to recover from the storms. This
careful balance requires you to transparently assess the economic impact of the hurricanes and
‘respect the relative lawful priorities or lawful liens’ of debt issued, while working cooperatively
with creditors on holistic solutions to revitalize the local economy and stabilize Puerto Rico’s
finances.’” Id. at 2. Chairman Bishop noted that “[a] good start would be to determine what
constitutes ‘essential public services,’ clearly defining where governmental cuts should occur.
Furthermore, the recognition of existing debt is paramount to Puerto Rico’s recovery, and will
require much greater degrees of transparency, accountability, goodwill and cooperation on the
part of the Puerto Rican government and [FOMB].” Id. Chairman Bishop concluded by stating,
“[t]o date, the [Natural Resources Committee] has been unsatisfied with the implementation of
PROMESA, and the lack of respect for the Congressional requirements of the Fiscal Plan. And
now, due to intentional misinterpretations of the statute, the promise we made to Puerto Rico
may take decades to fulfill. I ask that you adhere to the mandates of PROMESA and work
closely with creditors and the Puerto Rican government as you finalize and certify the Fiscal
Plans[.]” Id. at 3.
115.

On April 5, 2018, the Commonwealth submitted a further revised draft

fiscal plan (the “Seventh Proposed Fiscal Plan”).
116.

Rather than approve the Seventh Proposed Fiscal Plan as proposed by the

Governor, FOMB developed the Revised Fiscal Plan under Section 201(d)(2) of PROMESA.
FOMB released the Revised Fiscal Plan publicly on April 18, 2018. At a public meeting on
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April 19, 2018, FOMB purported to reject the Seventh Proposed Fiscal Plan and approve and
certify the Revised Fiscal Plan.
117.

To qualify as a “Fiscal Plan” as defined in PROMESA, a fiscal plan must

satisfy a series of substantive requirements set forth in Section 201(b)(1) of PROMESA.
Specifically, Section 5(10) of PROMESA defines a “Fiscal Plan” as “a Territory Fiscal Plan or
an Instrumentality Fiscal Plan.”

PROMESA § 5(10) (emphasis added).

Section 5(22) of

PROMESA in turn defines “Territory Fiscal Plan” as “a fiscal plan for a territorial government
submitted, approved, and certified in accordance with section 201.” Id. § 5(22) (emphasis
added).
118.

Like its predecessor, the Revised Fiscal Plan is not “in accordance with

Section 201(b),” and therefore fails to qualify as a “Fiscal Plan” as defined in PROMESA.
119.

Furthermore, under PROMESA, FOMB had no authority to approve or

certify the Revised Fiscal Plan, because on its face, the Revised Fiscal Plan violates Section
201(b) of PROMESA. FOMB developed and approved the Revised Fiscal Plan under Section
201(d)(2) of PROMESA and certified it under Section 201(e)(2) of PROMESA, and Sections
201(d)(2) and (e)(2), by their terms, do not grant FOMB any discretion in developing, approving,
or certifying the Revised Fiscal Plan. Rather, under Sections 201(d)(2) and (e)(2), FOMB had
authority only to approve a fiscal plan that strictly “satisfies the requirements set forth in
[Section 201(b)],” and the Revised Fiscal Plan does not satisfy these requirements.17

17

In the event Defendants argue that FOMB developed the Revised Fiscal Plan under Section 201(f) of
PROMESA, this makes no difference, because Section 201(f) similarly grants FOMB no discretion.
Rather, Section 201(f) merely authorizes FOMB and the Governor to jointly develop a fiscal plan that
“meets the requirements [of Section 201(b)],” meaning that a fiscal plan developed under Section 201(f)
must strictly “meet” the Section 201(b) requirements. PROMESA § 201(f).
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Similarly, FOMB had no authority to approve the Revised Fiscal Plan,

because FOMB refused to make numerous determinations necessary to determine whether the
Revised Fiscal Plan complied with Section 201(b) of PROMESA, including determinations as to
(i) what lawful priorities and liens exist under Puerto Rico law (Section 201(b)(1)(N)); (ii) which
government entities are entitled to the assets, funds, and resources governed by the Revised
Fiscal Plan and whether any transfers of funds from one entity to another mandated under the
Revised Fiscal Plan are illegal (Section 201(b)(1)(M)); and (iii) which government services
qualify as “essential public services” and whether the Revised Fiscal Plan adequately funds such
essential public services (Section 201(b)(1)(B)). In purporting to approve the Revised Fiscal
Plan, FOMB failed even to consider any of these requirements, much less reach determinations
with respect to them.

Therefore, FOMB’s purported approval of the Revised Fiscal Plan

exceeded FOMB’s statutory authority and was ultra vires and invalid.
121.

The full implications and illegality of the Revised Fiscal Plan can be seen

in the Compliance Law, which further “implements” the Fiscal Plans by impairing the
contractual rights of Plaintiffs and other stakeholders and depriving them of their property
without just compensation or due process of law.
VI.

The Compliance Law
122.

On or about April 29, 2017, the Commonwealth enacted the Compliance

Law. The Compliance Law further implements the contract impairments and unlawful takings of
property mandated by the Fiscal Plans. Chapters 4 and 6 of the Compliance Law (Ex. 4A at 6668, 72-25; Ex. 4B at 82-85, 91-94) are particularly egregious and obviously illegal and
unconstitutional.

Chapter 4, entitled “Transfer Of Public Corporations, Agencies, and

Instrumentalities to the General Fund,” purportedly authorizes the Commonwealth to simply
misappropriate secured bondholder collateral and other property to which the Commonwealth
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Chapter 6, meanwhile, similarly purports to authorize the

Commonwealth to simply appropriate for its own use trust funds held in special accounts in the
Commonwealth treasury for the benefit of the Authorities and their bondholders.
A.

Chapter 4 Of The Compliance Law
123.

Article 4.01 of Chapter 4 of the Compliance Law provides for the

Commonwealth to expropriate property in the form of “surplus” revenues from its public
corporations and their bondholders:
[Article] 4.01.- Transfer of Surplus
The public corporations, agencies, and instrumentalities of the
Government of Puerto Rico are hereby directed to transfer to the
Department of the Treasury any surplus of the revenues generated.
Said funds shall be deemed to be available resources of the State
and shall be deposited by the Department of the Treasury in the
General Fund of the Government of Puerto Rico in order to meet
the liquidity requirements provided for in the Fiscal Plan adopted
by virtue of the provisions of the Puerto Rico Oversight,
Management, and Economic Stability Act of 2016, Public Law
114-187, better known as PROMESA.
Ex. 4B at 82.
124.

Article 4.02 of Chapter 4 of the Compliance Law in turn purports to

establish a committee empowered to determine what amounts of bondholder collateral are to be
expropriated from the Commonwealth’s public corporations and transferred to the
Commonwealth pursuant to Article 4.01:
[Article] 4.02.-Committee
The amount of funds to be contributed by each of corporation and
instrumentality shall be determined by a committee composed of
the Executive Director of the Puerto Rico Fiscal Agency and
Financial Advisory Authority, the Secretary of the Department of
the Treasury, and the Executive Director of the Office of
Management and Budget, which committee may establish the rates
needed to comply with the provisions of the Fiscal Plan approved
for the Government of Puerto Rico, and that which governs the
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corporations. This committee shall ensure that the fund transfer
provided in Section 4.01 of this Act does not affect the services
offered by public corporations and instrumentalities, and that the
surplus consists of the balance available after the operating costs
and obligations of said entities are covered, in accordance with the
expenditures budget recommended by the Office of Management
and Budget for each fiscal year.
Ex. 4B at 83.
125.

Chapter 4 makes absolutely no provision for payment by the Authorities

of their secured debt. Instead, under Chapter 4, the Commonwealth purports to authorize itself to
unlawfully take the Pledged Special Revenues pledged to payment of the Authority Bonds
without just compensation.
126.

Equally unlawfully and unconstitutionally, Chapter 4 defines the revenues

that the Commonwealth may expropriate to include all revenues that do not constitute “operating
costs and obligations” of the relevant Authority. In the case of Authorities, such as PRHTA, that
have given a “gross pledge” of their revenues to bondholders, Chapter 4 reverses the priorities
established by the gross pledge, essentially providing that operating expenses of the Authority
have a first priority status over all of its other obligations, including its debt obligations.
127.

Moreover, Article 4.02 defines as “available resources” those Pledged

Special Revenues (the “Operating Revenues”) that are generated by an Authority itself, such as
Pledged Toll Revenues generated by PRHTA’s operations. Such Operating Revenues do not
constitute “available resources” under the Commonwealth Constitution and are not subject to
“clawback” by the Commonwealth even under the very limited circumstances under which a
“clawback” of the Pledged Special Excise Taxes is permitted.

The Commonwealth’s

misappropriation of these Operating Revenues under Chapter 4 constitutes an unlawful taking.
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Chapter 6 Of The Compliance Law
128.

Chapter 6 of the Compliance Law amends Act No. 230-1974 (July 23,

1974), known as the “Government Accounting Act of Puerto Rico” (as amended, the
“Accounting Act”), among other things by providing under Article 7(a) and (e) of the
Accounting Act, as amended:
[Article 6.02]
[A]s of July 1st, 2017, any special State fund and any other income
of the agencies and public corporations shall be deposited entirely
in the State Treasury, under the custody of the Secretary of the
Treasury or the banking entity it deems appropriate[.]
*

*

*

As of July 1st, 2017, any special State funds created by law for
specific purposes shall continue to be used for the purposes for
which they were allocated by law, in accordance with the
Recommended Budget of the Office of Management and Budget
and the Fiscal Plan. . . . Should there be any inconsistency
between the law and the use of the funds with the Fiscal Plan,
the purpose provided for in the Fiscal Plan approved in
accordance with PROMESA shall prevail.
Ex. 4B at 92, 93 (emphasis added).
129.

Funds held in “special funds” in the Commonwealth treasury include

Pledged Special Revenues “allocated” to the Authorities “by law” and constituting trust funds
held by the Department of Treasury on behalf of the relevant Authority for the benefit of its
bondholders. In particular, the PRHTA Pledged Special Excise Taxes are held in a special fund
in the Commonwealth Treasury on PRHTA’s behalf for the benefit of its bondholders prior to
transfer to the PRHTA Fiscal Agent.

See, e.g., 13 L.P.R.A. § 31751; 9 L.P.R.A. § 2021.

Similarly, PRIFA Pledged Tax Revenues are held in a special fund in the Commonwealth
Treasury prior to being transferred to the trustee for the PRIFA Bonds. See 3 L.P.R.A. § 1914.
By conditioning the uses of these special funds on their being “in accordance with the Budget
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recommended by the Office of Management and Budget and with the Fiscal Plan,” Chapter 6
subverts the purposes for which the Pledged Special Revenues were assigned by law.
130.

Chapter 6 further flaunts the fact that the Fiscal Plans deprive bondholders

of their statutory entitlements and substantially impair their contractual rights, stating “[s]hould
there be any inconsistency between the law and the use of funds with the Fiscal Plan, the
purpose provided for in the Fiscal Plan . . . shall prevail.” Ex. 4B at 93 (emphasis added).
The admitted effect of the Compliance Law, then, is to deprive Plaintiffs and other parties of
constitutional, statutory, contractual, and property rights to which they are entitled by law.
VII.

The Revised Fiscal Plan And The Compliance Law Violate PROMESA
A.

The Revised Fiscal Plan And The Compliance Law Fail To Respect
Lawful Priorities And Liens (PROMESA § 201(b)(1)(N))
131.

Section 201(b)(1)(N) of PROMESA requires a fiscal plan to “respect the

relative lawful priorities or lawful liens, as may be applicable, in the constitution, other laws, or
agreements of a covered territory or covered territorial instrumentality in effect prior to the date
of enactment of [PROMESA].”18 The Revised Fiscal Plan and the Compliance Law give no
consideration at all to priorities and liens under Commonwealth law and do not even reference or
identify any such priorities or liens. Indeed, the word “lien” appears nowhere in the Revised
Fiscal Plan, and the word “priority” never appears in the context of debt or creditors.
132.

A fiscal plan cannot “respect” priorities and liens if it does not even

acknowledge them. At a bare minimum, in order to determine whether the Revised Fiscal Plan
respected priorities and liens, FOMB would have needed to determine what priorities and liens
exist under Puerto Rico law. FOMB, however, has refused to make this determination required

The stated purpose of Sections 201(b)(1)(N) and 201(b)(1)(M) of PROMESA is to “ensure fiscal
plans keep intact the structural hierarchy of prioritized debt.” Committee on Natural Resources, Markup
Memorandum at 3 (May 23, 2016) (attached hereto as “Exhibit 21”).
18
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by PROMESA. FOMB had no authority to approve a fiscal plan without first making the
determinations required by Section 201(b)(1)(N) of PROMESA.
133.

Indeed, far from respecting priorities and liens, the Revised Fiscal Plan

assumes that the expenses of the Commonwealth and its various agencies and instrumentalities
will be paid first, leaving the remaining revenues to the remaining unpaid creditors. Thus, the
Revised Fiscal Plan favors one set of creditors—those with run-of-the-mill unsecured claims for
the operating expenses of government—over all other creditors, including those holding public
debt and secured bonds.
134.

As set forth above, the Constitutional Debt Priority Provision, the Excise

Tax Statutes, and the OMB Act together establish the lawful priorities and liens in effect prior to
the enactment of PROMESA. The Revised Fiscal Plan violates the Public Debt Priority and the
Authority Bond Priority, however, because it assumes that non-debt expenses of the
Commonwealth government can be paid before debt service on the public debt and the Authority
Bonds. By contrast, a PROMESA-compliant fiscal plan would require that (i) the public debt
must be paid first from all available resources, (ii) the Authority Bonds must be paid from the
Pledged Special Revenues (except in the unlikely scenario that the public debt remains unpaid
after a first application of all other available resources to the payment of such public debt), and
(iii) the remaining available resources must be budgeted to other government expenditures in
accordance with the priorities set out in the OMB Act.
135.

The Revised Fiscal Plan also violates the priorities established by Section

4(c)(3) of the OMB Act by failing even to attempt to prioritize as between different categories of
third priority “regular expenses” of government. This is contrary to the OMB Act’s express
requirement that expenditures related to health, public safety, education, and welfare be given
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priority over other government services and over capital improvements, albeit in both cases only
after the payment first of public debt and the Authority Bonds.
136.

The Revised Fiscal Plan also violates the priorities set forth in the OMB

Act by requiring the Commonwealth to fund “Capital expenditures.” See, e.g., Ex. 1 at 22-23,
124. Under the OMB Act, capital expenditures enjoy a fourth priority and cannot be funded until
the public debt (first priority) and the Authority Bonds (second priority) have been paid.
137.

The Revised Fiscal Plan and the Compliance Law also violate the lawful

liens in effect prior to the enactment of PROMESA, because they require the Commonwealth to
unlawfully commingle the Pledged Special Revenues, which are the Authority Bondholders’
property and on which the Authority Bondholders have contractual and statutory liens, with the
Commonwealth’s unencumbered revenues. The Revised Fiscal Plan and the Compliance Law
pool all resources, including Pledged Special Revenues, into a single pot and use them to fund
any and all Commonwealth expenses.
138.

Similarly, the Revised Fiscal Plan and the Compliance Law fail to first use

the Commonwealth’s unencumbered available resources to pay public debt, as required by the
Constitutional Debt Priority Provision and the Authority Bond Priority, and fail to segregate
Pledged Special Revenues for the payment of the Authority Bonds or of the public debt, which
are the only two purposes for which such Pledged Special Revenues may be used.
B.

The Revised Fiscal Plan And The Compliance Law Mandate The
Misappropriation Of Pledged Special Revenues (PROMESA § 201(b)(1)(M))
139.

The Revised Fiscal Plan and the Compliance Law, on their face, also

violate Section 201(b)(1)(M) of PROMESA, which requires a compliant fiscal plan to “ensure
that assets, funds, or resources of a territorial instrumentality are not loaned to, transferred to, or
otherwise used for the benefit of a covered territory or another covered territorial instrumentality
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of a covered territory, unless permitted by the constitution of the territory, an approved plan of
adjustment under [T]itle III, or a Qualifying Modification approved under [T]itle VI[.]”
PROMESA § 201(b)(1)(M). By its plain terms, this section of PROMESA prohibits illegal
transfers of Pledged Special Revenues to the Commonwealth or for the Commonwealth’s
benefit. The Revised Fiscal Plan and the Compliance Law actually require such illegal transfers
by mandating that the Commonwealth misappropriate, for its own general use, Pledged Special
Revenues that constitute assets, funds, or resources of the Authorities and their bondholders.19
140.

Specifically, the Revised Fiscal Plan fails to preserve the segregation of

the Pledged Special Revenues and instead simply commingles the Pledged Special Revenues
with the Commonwealth’s general revenues. For example, the Revised Fiscal Plan expressly
mandates, under the heading “HTA,” that “Clawbackable [sic] revenues [i.e., the PRHTA
Pledged Special Excise Taxes] flow directly to [the] Commonwealth.” Ex. 1 at 135 (emphasis
added). As noted above, the conditions to a “clawback” have never been satisfied, and there is
therefore no basis in Puerto Rico law for the Revised Fiscal Plan to mandate that the PRHTA
Pledged Special Excise Taxes must “flow” to the Commonwealth.
141.

Similarly, the Revised Fiscal Plan “consolidate[s]” the funds of all

“Independently Forecasted Non-Enterprise Component Units,” including PRCCDA,20 and of all
“Special Revenue Funds / Enterprise Funds” “into Central Government revenue and expenses,”
meaning that the Revised Fiscal Plan also mandates the transfer of all other Pledged Special
19

For these same reasons, the Revised Fiscal Plan and Compliance Law also violate section 928(a) of
the Bankruptcy Code, made applicable to these proceedings by Section 301(a) of PROMESA, as set forth
below.
The Revised Fiscal Plan identifies PRCCDA as one of the “Independently Forecasted Component
Units” included in the Revised Fiscal Plan. See Ex. 1 at 23. The Revised Fiscal Plan also identifies
PRIFA as one of the “Entities Covered By The New Fiscal Plan,” meaning that the Revised Fiscal Plan
“consolidates” (i.e., commingles) the PRIFA Pledged Tax Revenues with the Commonwealth’s general
funds. See Ex. 1 at 118.
20
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Excise Taxes (such as the PRCCDA Pledged Tax Revenues and the PRIFA Pledged Tax
Revenues) to the Commonwealth government. Ex. 1 at 135.
142.

The Revised Fiscal Plan similarly classifies Vehicle Fees and other

Pledged Special Excise Taxes as “General Fund Revenues.” See Ex. 1 at 123.
143.

Furthermore, the Revised Fiscal Plan mandates the creation of an “Office

of the Chief Financial Officer for Puerto Rico” (“OCFO”), one of the functions of which will be
to “Enforce and manage a consolidated treasury single account for the Government; this
involves consolidating visibility and control of all Government bank accounts . . . and creating
a true Treasury Single Account.” Ex. 1 at 62 (emphasis added). Therefore, the Revised Fiscal
Plan mandates that the Commonwealth, through the OCFO, illegally transfer Pledged Special
Revenues to a consolidated “Treasury Single Account,” where the Pledged Special Revenues
will be commingled with general Commonwealth revenues.
144.

However, the Pledged Special Revenues are either generated directly by

the relevant Authority (in the case of the Pledged Toll Revenues) or are allocated to the relevant
entity by statute for the benefit of bondholders21 (in the case of the other Pledged Special
Revenues). As such, the Pledged Special Revenues constitute “assets, funds, [and] resources” of
the relevant “territorial instrumentality” (i.e., an Authority) that cannot legally be loaned to,
transferred to, or otherwise used for the benefit of the Commonwealth.
145.

The use of Pledged Special Revenues to fund Commonwealth general

expenditures under the Revised Fiscal Plan thus violate Section 201(b)(1)(M), again rendering
the Revised Fiscal Plan non-compliant and in violation of PROMESA.

21

See 13 L.P.R.A. § 31751(a)(1) (governing Special Excise Taxes assigned to PRHTA); 9 L.P.R.A.
§§ 2021, 5681 (governing Vehicle Fees assigned to PRHTA); 13 L.P.R.A. § 2271v (governing PRCCDA
Pledged Tax Revenues); 3 L.P.R.A. § 1914 (governing PRIFA Pledged Tax Revenues).
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Clearly, FOMB did not even consider Section 201(b)(1)(M) in purporting

to approve the Revised Fiscal Plan. Specifically, in order to determine whether the Revised
Fiscal Plan complies with Section 201(b)(1)(M), FOMB would first have needed to determine
which “assets, funds, or resources” governed by the Revised Fiscal Plan belong to which
government entities and whether any transfers mandated by the Revised Fiscal Plan from one
entity to another are lawful or unlawful. FOMB has refused, however, to make these
determinations required by PROMESA. FOMB had no authority to purport to approve a fiscal
plan without first making the determinations required by Section 201(b)(1)(M).
147.

Furthermore, FOMB conceded in the Third Violation Notice that the

Second Proposed Fiscal Plan did “not provide sufficient data to determine whether it satisfies
PROMESA § 201(b)(1)(M) and (N).” Ex. 16 at 1 n.1. Yet the Revised Fiscal Plan provides no
more relevant data than did the Second Proposed Fiscal Plan. If, as FOMB has conceded, it was
impossible for FOMB to determine whether the Second Proposed Fiscal Plan complied with
Sections 201(b)(1)(M) and (N), then it was equally impossible for FOMB to make such a
determination with respect to the Revised Fiscal Plan, and FOMB in fact made no such
determination.
C.

The Revised Fiscal Plan And The Compliance Law Fail To Ensure
The Funding Of Essential Public Services (PROMESA § 201(b)(1)(B))
148.

Because the Revised Fiscal Plan fails to differentiate between essential

and non-essential services, the Revised Fiscal Plan, on its face, also violates Section
201(b)(1)(B) of PROMESA, which requires a fiscal plan to ensure the funding of “essential
public services.” PROMESA § 201(b)(1)(B) (emphasis added). Clearly, Congress intended the
use of the word “essential” to be a limitation on the services to be funded; otherwise it would
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have simply required a fiscal plan to fund all government services.22 Because the Revised Fiscal
Plan does not even identity which services are essential, it is impossible to determine whether all
of the services funded under the Revised Fiscal Plan qualify as “essential,” and by funding all
government services, essential or not, the Revised Fiscal Plan breaches the funding limitation
Congress erected.
149.

For example, on June 16, 2017—some three months after the purported

approval of the Original Fiscal Plan—FOMB sent Governor Rosselló a letter (attached hereto as
“Exhibit 22”) in which FOMB “reiterate[d] [its] earlier requests urging [Governor Rosselló’s]
administration to make and communicate as soon as possible the necessary public policy
determinations with respect to what it understands constitute ‘essential services’ in the context of
PROMESA.” Ex. 22 at 3. FOMB went on to state, “[a]s you know, in light of Puerto Rico’s
fiscal situation, a PROMESA-compliant budget needs to reflect appropriate allocations for the
adequate funding of essential services, pension benefits, investments to spur growth and other
PROMESA priorities. We can no longer afford business as usual.” Id.
150.

Therefore, at the time it purported to approve the Original Fiscal Plan,

FOMB had no definition of “essential services,” and no such definition has emerged in the
intervening months. Accordingly, at the time FOMB purported to approve the Revised Fiscal
Plan, FOMB still did not have a definition of “essential services” that would have permitted it to
make the determination required by Section 201(b)(1)(B), and FOMB in fact made no such
determination.

Indeed, the terms “essential services” and “essential public services” never

appear in the Revised Fiscal Plan.

The Commonwealth Constitution likewise distinguishes between “essential public services” and other
public services.
22
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Notably, on November 28, 2017, Plaintiffs and certain other parties in

interest filed a motion (the “2004 Motion”) seeking authorization to conduct an examination of
the Commonwealth and of FOMB under Rule 2004 of the Federal Rules of Bankruptcy
Procedure (Case No. 17-03283-LTS, ECF No. 1870). The 2004 Motion requested, among other
things, “Materials reflecting the definition of ‘essential services,’ and any supporting workbook
or schedule analyzing the cost of the same.” Id. at 13.
152.

On December 14, 2017, Judge Judith Gail Dein conducted a hearing on

the 2004 Motion. At the hearing, counsel to AAFAF admitted that absolutely no documents
defining “essential services” had been provided to FOMB or used in the development of the
Fiscal Plans. See Dec. 14, 2017 H’rg. Tr. at 47 (excerpt attached hereto as “Exhibit 23”).
153.

The fact that no documents defining “essential services” exist

demonstrates that FOMB made no determination as to whether the Revised Fiscal Plan satisfied
Section 201(b)(1)(B) of PROMESA and gave no consideration to that issue.
D.

The Revised Fiscal Plan Violates Section 407 Of PROMESA And Section 928
Of The Bankruptcy Code
154.

In addition to Section 201(b) of PROMESA, the Revised Fiscal Plan

violates numerous other mandatory provisions of PROMESA.
155.

For example, Section 407 of PROMESA prohibits transfers of any

property of any territorial instrumentality of Puerto Rico (including the Authorities) “in violation
of applicable law under which any creditor has a valid pledge of, security interest in, or lien on
such property, or which depriv[e] any such territorial instrumentality of property in violation of
applicable law assuring the transfer of such property to such territorial instrumentality for the
benefit of its creditors[.]” PROMESA § 407(a). The Pledged Special Revenues are property of
the Authorities held in trust or in a custodial capacity for the benefit of the Authority
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Bondholders, and the Authority Enabling Acts and Excise Tax Statutes constitute (i) “applicable
law[s] under which [the Authority Bondholders] ha[ve] a valid pledge of, security interest in, or
lien on [the Pledged Special Revenues]” and (ii) “applicable law[s] assuring the transfer of [the
Pledged Special Excise Taxes] to [the Authorities] for the benefit of [the Authority
Bondholders].”

Id.

By requiring the Pledged Special Excise Taxes to “flow” to the

Commonwealth instead of to the Authorities for the benefit of the Authority Bondholders, the
Revised Fiscal Plan violates Section 407 and is clearly unlawful. See Ex. 1 at 135.
156.

Similarly, section 928(a) of the Bankruptcy Code—made applicable by

Section 301(a) of PROMESA—provides that “special revenues acquired by the debtor after
commencement of the case shall remain subject to any lien resulting from any security
arrangement entered into by the debtor before the commencement of the case.” 11 U.S.C.
§ 928(a) (emphasis added). The Revised Fiscal Plan completely disregards Plaintiffs’ liens on
the Pledged Special Revenues, however, by mandating that the Pledged Special Revenues be
transferred to the Commonwealth (in the case of the Pledged Special Excise Taxes) or otherwise
used for purposes other than payment of the Authority Bonds. The Revised Fiscal Plan is clearly
unlawful in that it violates section 928(a).23

23

While section 928(b) of the Bankruptcy Code creates a narrow exception permitting special revenues
“derived from a project or system” to be applied to the “necessary operating expenses of such project or
system,” the section 928(b) exception does not apply to the Pledged Special Excise Taxes, because (i) the
Pledged Special Excise Taxes are not being applied to the Authorities’ operating expenses, but rather are
being confiscated by the Commonwealth, and (ii) the Pledged Special Excise Taxes are not “derived
from” the Authorities’ “projects or systems,” but rather are derived from taxes. Furthermore, the Pledged
Toll Revenues are not being used in accordance with section 928(b) in that the Pledged Toll Revenues are
being used (i) to pay expenses that are not “necessary,” (ii) to pay expenses (such as capital
improvements) that are not “operating expenses,” and (iii) to pay expenses that are not expenses of the
“project or system” from which the Pledged Toll Revenues are derived, namely the specific toll roads that
generate the Pledged Toll Revenues.
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VIII. Section 303 Of PROMESA Prohibits And Preempts The Moratorium Laws,
The Moratorium Orders, The Revised Fiscal Plan, And The Compliance Law
157.

In addition to (i) protecting creditors’ priorities and liens in Section 201(b)

of PROMESA, (ii) protecting creditors against inter-debtor transfers in Section 407 of
PROMESA, and (iii) protecting creditors’ liens on pledged special revenues through
incorporation of section 928 of the Bankruptcy Code, PROMESA further protects creditors
against the abuses perpetrated by the Commonwealth under the Clawback Order, Moratorium
Laws, and Moratorium Orders in the pre-PROMESA period by (i) preempting Commonwealth
legislation and executive orders that unlawfully alter or impair the rights of bondholders and (ii)
prohibiting the illegal transfer of funds between government entities. Specifically, Congress
designed Section 303 of PROMESA to preempt the Moratorium Laws and Moratorium Orders,
and Section 303 also preempts and prohibits the Revised Fiscal Plan and the Compliance Law.
A.

Section 303(1) Of PROMESA Preempts The Moratorium Laws, The
Moratorium Orders, The Revised Fiscal Plan, And The Compliance Law
158.

One of Congress’s objectives in PROMESA was to overturn the Clawback

Order and the First Moratorium Law and to return to the regime established by the
Commonwealth Constitution and the OMB Act.

Specifically, the legislative history of

PROMESA indicates that Congress recognized that “Puerto Rico’s local politicians [had] . . .
accelerated the [alleged] fiscal crisis on the island through the passage of harmful legislation,
including the recent debt moratorium [i.e., the First Moratorium Law].”24 In order to undo the
First Moratorium Law and any similar “harmful legislation,” Congress enacted Section 303(1) of
PROMESA, which expressly preempts “moratorium laws”—such as the Moratorium Laws, the
Moratorium Orders, the Fiscal Plans, and the Compliance Law—that impose a non-consensual
moratorium on creditors:

24

Ex. 21 at 2.
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[A] moratorium law, but solely to the extent that it prohibits the
payment of principal or interest by an entity not described in
section 109(b)(2) of [T]itle 11 [of the] United States Code, may not
bind any creditor of a covered territory or any covered territorial
instrumentality thereof that does not consent to the . . .
moratorium[.]
PROMESA § 303(1).
159.

While Section 303(1) was generally modeled on section 903 of the

Bankruptcy Code, its scope is different, and broader, than the scope of section 903. Specifically,
section 903 does not contain Section 303(1)’s references to a “moratorium law” and
“moratorium.” These terms were added to Section 303 specifically in reference to the First
Moratorium Law, EO-14, EO-18, and EO-27, all of which already were in effect at the time
PROMESA was enacted, and specifically for the purpose of invalidating the First Moratorium
Law, EO-14, EO-18, and EO-27, and any similar moratorium legislation that the Commonwealth
subsequently might enact.
160.

Generally, a “moratorium” is defined as “a temporary prohibition of an

activity.”25 The Moratorium Laws and Moratorium Orders constitute moratorium laws, because
they impose a temporary prohibition on various activities, including payment of principal and
interest on the GO Bonds and Authority Bonds. The Revised Fiscal Plan and the Compliance
Law similarly prohibit payments of principal and interest on the GO Bonds and the Authority
Bonds by requiring the Commonwealth and the Authorities to divert the available resources and
Pledged Special Revenues from which the GO Bonds and the Authority Bonds must otherwise
be paid to other purposes and by requiring the Commonwealth and Authorities to enact budgets
and other laws that will not provide for the full payment of principal and interest on the Bonds.

25

See
Oxford
moratorium).

Living

Dictionary:

English,
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Similarly, Black’s Law Dictionary defines a “moratorium” as “[a]n

authorized postponement, usu[ally] a lengthy one, in the deadline for paying a debt or
performing an obligation.” Black’s Law Dict. 1101 (9th ed. 2009) (emphasis added). Even a
“lengthy” postponement is not permanent, however. Therefore, the Black’s definition likewise
reflects the fact that the term “moratorium” generally refers to a prohibition or postponement that
is temporary, and there is absolutely no requirement that the Moratorium Laws, the Moratorium
Orders, the Revised Fiscal Plan, or the Compliance Law impose a permanent prohibition on the
payment of principal and interest in order for them to fall within the scope of Section 303(1) of
PROMESA.
162.

Section 303(1) of PROMESA contains an exception from preemption

solely to the extent that a moratorium law places a moratorium on debt payments by an “entity
. . . described in section 109(b)(2)” of the Bankruptcy Code. PROMESA § 303(1). The types of
entities described in section 109(b)(2) of the Bankruptcy Code include “bank[s],” and this
exception was specifically created so that the First Moratorium Law would not be preempted to
the extent it imposed a moratorium on debt payments by the GDB. Plaintiffs do not challenge
the Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, or Compliance Law as applied
to debt payments by GDB, however, and instead challenge the Moratorium Laws, Moratorium
Orders, Revised Fiscal Plan, and Compliance Law as applied to entities (the Commonwealth and
the Authorities) that are not “entit[ies] . . . described in section 109(b)(2)” of the Bankruptcy
Code.

Furthermore, Plaintiffs have not consented to the moratoria imposed under the

Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, and Compliance Law.
163.

Therefore, the Moratorium Laws, the Moratorium Orders, the Revised

Fiscal Plan, and the Compliance Law are expressly preempted by Section 303(1) of PROMESA
and are invalid, null, and void.
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Section 303(3) Of PROMESA Preempts The Moratorium Orders
164.

As noted above, one of Congress’s main concerns in drafting and enacting

PROMESA was to stop the illegal diversions and misappropriations of funds that the
Commonwealth had implemented under the Clawback Order, the First Moratorium Law, and the
Moratorium Orders (including EO-14, EO-18, and EO-27) that were in effect as of the enactment
of PROMESA. Specifically, in response to criticisms that the automatic stays under PROMESA
could “give Puerto Rico’s government an opportunity to shuffle money around” in a manner
detrimental to creditors, Congress included “multiple sections of [PROMESA] [that] prohibit the
transfer of funds between debtors and provide creditors with a right to sue if any such unlawful
transfers do occur.”26 These sections were expressly intended to preempt the Moratorium Laws
and Moratorium Orders even while an automatic stay was in effect, and the automatic stays
under PROMESA were in no way intended to shield the Moratorium Laws or Moratorium
Orders from preemption. Among these sections of PROMESA specifically designed to prevent
illegal transfers under the Clawback Order, the First Moratorium Law, and the Moratorium
Orders was Section 303(3) of PROMESA, which expressly preempts “unlawful executive
orders,” such as the Clawback Order and Moratorium Orders, as follows:
[U]nlawful executive orders that alter, amend, or modify rights of
holders of any debt of the territory or territorial instrumentality, or
that divert funds from one territorial instrumentality to another or
to the territory, shall be preempted by this Act.
PROMESA § 303(3).
165.

The Moratorium Orders are “executive orders” that (i) “divert funds” from

a “territorial instrumentality” (PRHTA, PRCDDA, or PRIFA, as applicable) to “the territory”
(i.e., the Commonwealth), and that (ii) unlawfully “alter, amend, [and] modify” the rights of (a)

26

Ex. 21 at 4.
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GO Bondholders and other holders of public debt to receive payment “first” from available
resources and (b) Authority Bondholders to receive payment from the Pledged Special Revenues,
except where no other resources are available to pay the GO Bonds or other “public debt.” More
specifically, the Moratorium Orders are “unlawful” because they (i) violate the Constitutional
Debt Priority Provision by authorizing payment of other expenses at the same time as, or ahead
of, the public debt, and (ii) violate the Excise Tax Statutes by authorizing the use of Pledged
Special Excise Taxes (a) for purposes other than payment of the Authority Bonds to which those
funds are pledged, notwithstanding the fact that the preconditions for a clawback have not been
satisfied, and (b) for purposes other than payment of the public debt.
166.

Similarly, the Moratorium Orders are “unlawful” because they violate the

Commonwealth’s statutory covenants with the Authority Bondholders not to limit the
Authorities’ rights and powers under the Authority Enabling Acts until the Authority Bonds have
been paid in full. See 9 L.P.R.A. § 2019 (covenant with PRHTA Bondholders); 23 L.P.R.A.
§ 6450 (covenant with PRCCDA Bondholders); 3 L.P.R.A. § 1913 (covenant with PRIFA
Bondholders). Further, the Moratorium Orders are unlawful because they violate the OMB Act
(as described above).
167.

The Moratorium Orders also violate numerous other provisions of

Commonwealth law, including (i) the provision of the PRHTA Enabling Act authorizing
PRHTA to determine the use of Pledged Toll Revenues (9 L.P.R.A. § 2012(e)(2)); (ii) the
provision of the PRHTA Enabling Act authorizing PRHTA to pledge Pledged Toll Revenues to
payment of PRHTA Bonds (9 L.P.R.A. § 2004(l)); and (iii) the provisions of the PRHTA
Resolutions that in fact pledge Pledged Toll Revenues to payment of PRHTA Bonds.
168.

Finally, the Moratorium Orders are “unlawful” because they (i) violate the

Contracts Clauses of the U.S. and Commonwealth Constitutions, by substantially impairing the
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contractual rights of Plaintiffs and other Authority Bondholders, as described below, and (ii)
violate the Takings and Due Process Clauses of the U.S. and Commonwealth Constitutions, by
taking the Pledged Special Revenues in which Authority Bondholders have a property interest
without providing just compensation.27
IX.

The Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, And
Compliance Law Violate The U.S. Constitution
A.

The Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, And
Compliance Law Violate The Contracts Clause
169.

The Contracts Clause of Article I of the U.S. Constitution (the “Contracts

Clause”) provides that “[n]o State shall . . . pass any . . . Law impairing the Obligation of
Contracts[.]” U.S. Const. art. I, § 10, cl. 1 (emphasis added). The Contracts Clause prohibits
States or the Commonwealth from enacting laws that would permit borrowers (including the
States or the Commonwealth) to abrogate their debts at the expense of creditors.
170.

In enacting each of the Moratorium Laws, the Commonwealth “passed” a

“law.” In addition, in issuing and continuing the Moratorium Orders, Governor García Padilla
and

Governor

Rosselló

(collectively,

the

“Governors”)

purported

to

exercise

the

Commonwealth’s police power. The police power is a legislative power. See, e.g., P.R. Const.
art. II, § 19 (“The power of the Legislative Assembly to enact laws for the protection of the life,
health and general welfare of the people shall likewise not be construed restrictively.”) (emphasis
added). Therefore, the Governors’ issuance and continuance of the Moratorium Orders, as

27

The stay provisions of the First Moratorium Law and of the Moratorium Orders also render the
First Moratorium Law and the Moratorium Orders unlawful and unconstitutional. Pursuant to Section
201(b) of the First Moratorium Law, the Moratorium Orders purport to prohibit the commencement or
continuation of all actions, claims, and proceedings “in any court of whatever jurisdiction” that are
“related to” the Bonds. Ex. 5B at 66-68 § 201(b). Under the U.S. Constitution, state courts cannot stay
actions in federal courts and state or Commonwealth laws and executive orders cannot stay federal court
proceedings, nor can such local laws stay federal constitutional claims filed in federal court. Therefore,
the First Moratorium Law and the Moratorium Orders are unlawful and violate the U.S. Constitution.
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purported exercises of the Commonwealth’s police power, constituted legislative acts that
likewise effected a change in Commonwealth law.
171.

The Compliance Law constitutes a “law” that was “passed” by the

Commonwealth. In addition, and independently of its implementation through the Compliance
Law, the Revised Fiscal Plan also has the force of law and constitutes a “law” for purposes of the
Contracts Clause. Among other things, the Revised Fiscal Plan dictates to the Legislative
Assembly what types of budgets (PROMESA § 202) and other legislation (PROMESA § 204)
the Legislative Assembly may pass. Moreover, as noted below, FOMB has already exercised its
powers under Section 204 of PROMESA to block legislation enacted by the Legislative
Assembly on the grounds that such legislation was inconsistent with a fiscal plan.28
Accordingly, in authorizing FOMB to approve fiscal plans, the U.S. Congress clearly delegated a
portion of the Commonwealth’s legislative power to FOMB.
172.

The Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, and

Compliance Law substantially impair the contractual rights of bondholders and of Plaintiffs.
Plaintiffs insured, and bondholders purchased, the GO Bonds and the Authority Bonds
(collectively, the “Bonds”) in reliance on the Public Debt Priority and the Authority Bond
Priority, both of which priorities were incorporated into Bondholders’ and Plaintiffs’ contracts
with the Commonwealth and the Authorities.29 Moreover, Plaintiffs insured the Authority Bonds
in reliance on the Authorities’ promises to pledge the Pledged Special Revenues exclusively to
the payment of the relevant Bonds, subject only to the conditions specified in the Constitutional
Debt Priority Provision and the Excise Tax Statutes. However, by altering these priorities and
28

See Letter dated August 30, 2017 from José B. Carrión III, the chair of FOMB to Governor Rosselló
and other Commonwealth officials (attached hereto as “Exhibit 24”).
29

In the same way, the Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, and Compliance
Law impair the priority of the Commonwealth’s guarantee of the PBA Bonds that Plaintiffs also insure.
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diverting Pledged Special Revenues from their contractually agreed upon purposes, the
Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, and Compliance Law substantially
impair (i) the contractual rights of GO Bondholders to be paid on a first-priority basis from
available resources and (ii) the contractual rights of Authority Bondholders and Plaintiffs to be
secured by, and ultimately paid from, the Pledged Special Revenues.
173.

The Commonwealth also covenanted with Authority Bondholders in the

Authority Enabling Acts that it would not limit or restrict the rights or powers vested in the
Authorities until all Authority Bonds had been paid in full. See 9 L.P.R.A. § 2019 (covenant
with PRHTA Bondholders); 23 L.P.R.A. § 6450 (covenant with PRCCDA Bondholders); 3
L.P.R.A. § 1913 (covenant with PRIFA Bondholders). By limiting the Authorities’ rights and
powers to fulfill the terms of their pledge of Pledged Special Revenues to the payment of
Authority Bonds, the Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, and
Compliance Law impair the Commonwealth’s covenants with Authority Bondholders.
174.

The Commonwealth, including FOMB, cannot justify this substantial

impairment of Plaintiffs’ and Bondholders’ rights by claiming that it was exercising the
Commonwealth’s police power in enacting the Moratorium Laws, Moratorium Orders, Revised
Fiscal Plan, and Compliance Law, because the police power cannot override constitutional
limitations. See, e.g., Flushing, 358 N.E.2d at 852 (holding that a “fugitive recourse to the police
power” may not be used to “displace inconvenient but intentionally protective constitutional
limitations”). The Commonwealth, including FOMB as “an entity within the [Commonwealth]
government,” therefore has no power to override the Constitutional Debt Priority Provision or
the statutory priorities incorporated therein, including the Authority Bond Priority.
175.

Alternatively, even if the Commonwealth somehow were permitted to

exercise its police power to override the Commonwealth Constitution, it could do so only to the
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extent the resulting impairments of Plaintiffs’ and of Bondholders’ contractual rights constituted
a reasonable and necessary means of serving an important public purpose.
176.

Here, the substantial contract impairments effected by the Moratorium

Laws, Moratorium Orders, Revised Fiscal Plan, and Compliance Law do not protect a basic
societal interest, because they are designed to benefit particular individuals. For example, while
the Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, and Compliance Law cut off
funds for the repayment of Bondholders and other financial creditors, they permit and/or require
substantially full funding of pension benefits and fail to mandate any significant reduction in the
size of the government workforce. The Moratorium Laws, Moratorium Orders, Revised Fiscal
Plan, and Compliance Law therefore benefit particular special interest groups, such as
government pensioners and employees, rather than the societal interest more generally.
177.

Notably, although the Revised Fiscal Plan provides for some modest

reductions in pension benefits, José B. Carrión, the chair of FOMB, has acknowledged that these
insubstantial cuts are mere window-dressing designed to protect pensioners from the more
significant cuts inflicted by the Revised Fiscal Plan on Plaintiffs and other financial creditors.
As Mr. Carrión recently stated in an interview:
If we don’t [implement the pension benefit cuts provided for in the
Revised Fiscal Plan], there exists the probability that the judge
takes the issue of the percentage into her hands and decides for
more severe cuts. . . . Legally, the bondholders in effect have
rights over pensioners, which are unsecured creditors. In
effect, there is a reality that first come the bondholders and
afterwards come the pensioners. We want to ensure that the cut
[to pension benefits] will be modest and we can justify the debt
restructuring in front of the judge.
Reorg Research, “PROMESA Board, Commonwealth in Talks to ‘Improve’ Certified Fiscal
Plan,” Apr. 24, 2018, at 1 (emphasis added) (attached hereto as “Exhibit 25”).
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Therefore, by Mr. Carrión’s own admission, even the nominal pension

cuts provided for in the Revised Fiscal Plan serve to benefit a particular special interest group,
namely pensioners, at the expense of the larger public purposes and societal interests—such as
respect for priorities and liens, fiscal responsibility, and capital market access—reflected in
PROMESA.
179.

Moreover, the substantial contract impairments effected by the

Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, and Compliance Law are neither
necessary nor reasonable.
180.

As an initial matter, the Moratorium Laws, Moratorium Orders, Revised

Fiscal Plan, and Compliance Law cannot possibly constitute a “reasonable and necessary”
response to Puerto Rico’s alleged financial difficulties, because Congress specifically legislated a
different response. Congress clearly did not view overriding Bondholders’ contract rights as a
“reasonable” or “necessary” means of addressing Puerto Rico’s alleged problems, because
Congress specifically provided that creditors’ priorities, liens, and other rights must be
“respected” (PROMESA § 201(b)(1)(N)). Congress also expressly preempted the Moratorium
Laws and Moratorium Orders, which had already begun to impair Bondholders’ rights at the
time of PROMESA’s enactment (PROMESA § 303).
181.

In any event, the Commonwealth and FOMB were not facing a bona fide

fiscal emergency at the time the Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, and
Compliance Law were enacted, and the Commonwealth and FOMB in any event had many more
reasonable alternatives for dealing with any supposed financial difficulties that the
Commonwealth was allegedly experiencing.
182.

In particular, the purported debt sustainability analysis contained in the

Revised Fiscal Plan fails to demonstrate that the impairments of the Public Debt Priority and the
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Authority Bond Priority effectuated by the Revised Fiscal Plan and the Compliance Law are
reasonable or necessary, because this purported debt sustainability analysis is flawed and
inaccurate. In particular, the Revised Fiscal Plan purports to compare Puerto Rico’s capacity to
pay debt to that of “U.S. States,” but misleadingly purports to show, based on a variety of
metrics, that Puerto Rico’s existing debt burden is greater than that of the supposedly comparable
U.S. States. See Ex. 1 at 27-28. Crucially, the Revised Fiscal Plan expressly ignores the fact
that “Puerto Rico residents do not pay Federal income taxes,” and that the debt burdens of the
supposedly comparable U.S. States would in fact be much greater than that of Puerto Rico if the
federal tax burden on the residents of those states were included in the analysis. See id. The
GDB itself has stated, on behalf of the Commonwealth, that the “GDB believes that any
comparison of the public debt levels of Puerto Rico with the states should include state,
local and federal debt.” The Commonwealth of Puerto Rico, “Update on Fiscal and Economic
Progress, FY 2014 Q1 Investor Webcast – October 15, 2013” at 57 (attached hereto as “Exhibit
26”). Furthermore, the GDB itself has acknowledged, on behalf of the Commonwealth, that “[i]f
one factors in the federal debt load, PR would rank last in outstanding debt per capita
amongst all US jurisdictions.” Id. (emphasis added). The self-serving and self-interested debt
sustainability analysis contained in the Revised Fiscal Plan is therefore designed to understate
Puerto Rico’s true debt capacity, and the reality is that Puerto Rico has significant additional debt
capacity as compared to U.S. states.
183.

Furthermore, the Revised Fiscal Plan concedes that Puerto Rico has a

significant informal economy that is not currently subject to effective taxation. As the Revised
Fiscal Plan states, “[a]bout one quarter of Puerto Rican workers participate in the informal
economy according to Estudios Técnicos, substantially higher than any mainlaind state.” Ex. 1
at 35.

Integrating this informal economy into the formal economy and subjecting income
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generated in the currently informal sectors of the economy to taxation would further boost Puerto
Rico’s debt capacity, a fact that again demonstrates that the purported debt sustainability analysis
contained in the Revised Fiscal Plan is inaccurate and misleading.
184.

The revenue and economic growth projections and debt sustainability

analysis in the Revised Fiscal Plan are also unreliable, because the Revised Fiscal Plan is based
on a model that assumes only a single, worst-case “downside” scenario for all relevant variables.
The revenue and economic growth projections in the Revised Fiscal Plan are therefore
unrealistically conservative, because economic growth and revenues are likely to outperform this
worst-case scenario.
185.

The revenue and economic growth projections and debt sustainability

analysis in the Revised Fiscal Plan are also unreliable in that the model underlying the Revised
Fiscal Plan does not accurately reflect economic stimulus from federal aid received by Puerto
Rico as a result of Hurricanes Irma and Maria. The economic stimulus from federal aid should
result in both a larger and a more sustained increase in economic growth and government
revenues than is reflected in the Revised Fiscal Plan.
186.

The Moratorium Laws and Compliance Law also contain various recitals

regarding the Commonwealth’s purported fiscal emergency and supposed inability to fund public
services. Because these recitals are self-serving and intended to justify contract impairments that
are in the Commonwealth’s own self-interest, these recitals are entitled, at best, to only limited
deference from this Court. Moreover, the broad references to a fiscal emergency in these recitals
are too general to justify the specific impairments effected by the Moratorium Laws, the
Moratorium Orders, the Revised Fiscal Plan, and the Compliance Law. In any event, the
assertions in these recitals are inaccurate, and the Commonwealth does not in fact face any
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significant liquidity crisis or other fiscal emergency that would justify the Moratorium Laws, the
Moratorium Orders, the Revised Fiscal Plan, or the Compliance Law.30
187.

In particular, in December 2017, FOMB and AAFAF disclosed the

existence of $6.875 billion held in government accounts, including $1.542 billion in the
Commonwealth’s “Treasury Single Account” (the “TSA”), that had not previously been publicly
disclosed, much of which was held by the Commonwealth government at the time it enacted the
First Moratorium Law and at all times thereafter.31 This exceeds the total amount of Pledged
Special Revenues expropriated under the Moratorium Laws, Moratorium Orders, Fiscal Plans,
and Compliance Law.

Therefore, Defendants could have significantly reduced or entirely

avoided any expropriation of Pledged Special Revenues and any impairment of the Authority
Bond Priority if they had simply used some portion of their $6.875 billion in undisclosed
liquidity.

30

PROMESA also contains certain findings regarding an alleged fiscal emergency in Puerto Rico.
Notwithstanding these findings, however, PROMESA (i) requires a Fiscal Plan to respect lawful priorities
and liens (PROMESA § 201(b)(1)(N)); (ii) requires a Fiscal Plan to ensure that assets, funds, and
resources are not illegally transferred from one government entity to another (PROMESA §
201(b)(1)(M)); and (iii) expressly preempts moratorium laws, including the Moratorium Laws and the
Moratorium Orders. Clearly, Congressional findings related to PROMESA cannot be used to justify
measures expressly prohibited by PROMESA, such as the Revised Fiscal Plan (which disrespects lawful
priorities and liens and mandates illegal transfers in contravention of Section 201(b) of PROMESA) and
the Moratorium Laws and Moratorium Orders.
31

Defendants were plainly aware of the $6.875 billion in liquidity. In any event, Defendants should
have thoroughly audited their own finances to look for additional funds rather than impair Plaintiffs’
contracts, and it was entirely unreasonable for Defendants to impair Plaintiffs’ contracts before accurately
determining the Commonwealth’s true liquidity position. To the extent Defendants assert that some of
the $6.875 billion is “restricted,” the same is true of the Pledged Special Revenues and the “available
resources” from which the public debt is required to be paid. Indeed, the Constitutional Debt Priority
Provision establishes the most fundamental and inviolable possible restriction on funds, and it was
therefore unreasonable for Defendants to impair the Public Debt Priority rather than whatever restrictions
may or may not have existed on their $6.875 billion in reserves. Similarly, the Pledged Special Revenues
are not merely restricted, but are encumbered by liens, and it was therefore unreasonable for Defendants
to impair the Authority Bond Priority rather than whatever restrictions may or may not exist on the
$6.875 billion.
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Similarly, the total amount of debt service the Commonwealth has failed

to pay on the GO Bonds as a result of Defendants’ impairment of the Public Debt Priority under
the Moratorium Laws, Moratorium Orders, Fiscal Plans, and Compliance Law is only around
$2.9 billion. Therefore, Defendants could have significantly reduced or entirely avoided any
impairment of the Public Debt Priority if they had simply used some portion of the $6.875 billion
in undisclosed liquidity.
189.

Furthermore, to the extent the $6.875 billion includes amounts that have

accumulated as a result of the Moratorium Laws, the Moratorium Orders, the Fiscal Plans, and
the Compliance Law, the fact that the Commonwealth has permitted these amounts to
accumulate unused demonstrates that the Commonwealth had no need for the funds it saved or
confiscated by way of the Moratorium Laws, the Moratorium Orders, the Fiscal Plans, and the
Compliance Law, and that the Commonwealth certainly had no “emergency” need for such
funds. The fact that the Commonwealth has permitted these amounts to accumulate unused also
demonstrates that the Moratorium Laws, the Moratorium Orders, the Fiscal Plans, and the
Compliance Law were not narrowly tailored to address any purported liquidity crisis or fiscal
emergency, because these measures have swept in large quantities of cash that the
Commonwealth did not need in order to fund services or for any other particular purpose and that
therefore could have been used to pay debt service, in the process helping to preserve or restore
Puerto Rico’s access to the capital markets.
190.

Indeed, the Moratorium Laws, Moratorium Orders, Revised Fiscal Plan,

and Compliance Law were not necessary to overcome a shortfall in liquidity, and instead have
resulted in the Commonwealth having too much liquidity.32 Far from serving a public purpose,

32

Given this excess liquidity, the Commonwealth presently has access to funds sufficient to cover debt
service payments and payments for essential government services.
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the excess liquidity the Commonwealth has accumulated as a result of the Moratorium Laws, the
Moratorium Orders, the Fiscal Plans, and the Compliance Law has prevented the Commonwealth
from obtaining federal Community Disaster Loan (“CDL”) Program33 financing that the
Commonwealth otherwise could have used to help Puerto Rico recover from Hurricanes Irma
and Maria.
191.

Specifically, on October 26, 2017, the President signed into law the

Additional Supplemental Appropriations for Disaster Relief Requirements Act of 2017, Pub. L.
No. 114-72, which included $4.9 billion for CDL loans to assist the Commonwealth, the U.S.
Virgin Islands, and local governments in Florida and Texas in maintaining essential services as a
result of hurricanes Harvey, Irma, and Maria.
192.

On January 9, 2018, two officials of the federal government—Alex

Amparo, Assistant Administrator Recovery Directorate of the Federal Emergency Management
Agency, and Gary Grippo, Deputy Assistant Secretary for Public Finance of the U.S. Department
of Treasury (together, the “Federal Officials”)—sent a letter (the “FEMA Letter” (attached
hereto as “Exhibit 27”)) to the AAFAF Executive Director summarizing the federal
government’s policy for providing this CDL assistance to the Commonwealth, its
instrumentalities, and its municipalities. The FEMA Letter notes that the Commonwealth, the
Puerto Rico Electric Power Authority (“PREPA”), and the Puerto Rico Aqueduct and Sewer
Authority (“PRASA”) “projected in late September 2017 that they would exhaust their operating
funds on or about October 31, 2017. However, as of December 29, 2017, the Commonwealth
central cash balance was approximately $1.7 billion. . . . In addition to its central cash balance,

33

The purpose of the CDL Program is to provide loans to eligible recipients that have suffered a
substantial loss of tax and other revenues as a result of a major disaster and that demonstrate a need for
federal financial assistance to perform essential governmental functions.
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on December 18, 2017, the Commonwealth released a report indicating that $6.875 billion in
unrestricted and restricted cash was on deposit in over 800 accounts across all Commonwealth
governmental entities. . . . Because the Commonwealth’s central cash balance, as publicly
reported, has consistently exceeded $1.5 billion in the months following the hurricanes, and
considering the implications of the reported $6.875 billion of total cash across the
Commonwealth, the Federal Government will institute, as a matter of policy, a Cash Balance
Policy that will determine the timing of CDLs to the Commonwealth and its instrumentalities,
including PREPA and PRASA. Under this Cash Balance Policy, funds will be provided through
the CDL Program when the Commonwealth’s central cash balance decreases to a certain level.”
Ex. 27 at 1-2.
193.

The federal government has therefore determined that, in light of the

Commonwealth’s large central cash balance and the $6.875 billion in government accounts, the
Commonwealth has no unmet liquidity needs that would justify CDL loans, and the
Commonwealth’s excess liquidity has therefore resulted in what amounts to a denial of CDL
financing from the federal government, to the detriment of Puerto Rico.
194.

On March 2, 2018, Puerto Rico’s Resident Commissioner, Jennifer

González, acknowledged the harm being caused to the public interest by the Commonwealth’s
excess liquidity and stated that the Commonwealth government should consider using this
surplus liquidity to resume payments on the public debt as a means of restoring investor
confidence and access to the capital markets. The Resident Commissioner said, “[m]aking a
serious evaluation [of the possibility of resuming payments on the public debt] will contribute to
creating the environment that will enable Puerto Rico access to these [capital] markets again.
We are going to be in hurricane season again in a few months, and we don’t have access to these
markets.

This is very dangerous.”

Reorg Research, “Resident Commissioner Says
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Commonwealth Should Analyze Using Budget Surplus to Make Debt Interest Payments, Calls
Lack of Market Access ‘Dangerous,’” Mar. 2, 2018, at 1 (attached hereto as “Exhibit 28”).
195.

The U.S. Congress clearly agreed with the Resident Commissioner that

regaining access to the capital markets was in Puerto Rico’s public interest, because Congress
made this one of the two primary goals of PROMESA and of FOMB, along with achieving fiscal
responsibility. See PROMESA §§ 101(a), 201(b)(1), 209(1). Yet clearly, the Moratorium Laws,
the Moratorium Orders, the Revised Fiscal Plan, and the Compliance Law hinder, rather than
serve, this preeminent public purpose.
196.

Notably, the Commonwealth’s liquidity and revenues have continued to

improve since the time of the Commonwealth’s December 2017 disclosures. For example, on
May 16, 2017, The Bond Buyer reported that “Puerto Rico’s cash position as of May 4 was 7%
ahead of its July 2017 forecasts, as April revenues came in 18% stronger than projected.” Robert
Slavin, “Puerto Rico is 7% ahead of cash forecasts as April revenues come in strong,” The Bond
Buyer,

May

16,

2018,

https://www.bondbuyer.com/news/puerto-rico-is-7-ahead-of-cash-

forecasts-on-strong-april-revenues.
197.

On the same date, El Nuevo Día reported that the Commonwealth’s

liquidity was at “record levels” and specifically noted that “the [TSA] is at its highest level of the
whole fiscal year and even exceeds the projections of [AAFAF].”
“Liquidity

at

record

levels,”

El

Nuevo

Día,

Joanisabel González,
May

16,

https://www.elnuevodia.com/english/english/nota/liquidityatrecordlevels-2422552/.

2018.
El Nuevo

Día also noted that the Commonwealth was experiencing an “upward trend” in its revenues,
reporting that “According to [AAFAF], last April [2018] the collections of the Treasury were
about $223 million over those of April 2017.” Id.
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On May 18, 2018, AAFAF reported that cash balances across

Commonwealth bank accounts had increased to approximately $8.684 billion as of April 30,
2018. AAFAF further reported that the TSA balance had increased to $2.690 billion as of April
30.
199.

In addition to tapping the Commonwealth’s billions of dollars in liquidity

and taking advantage of its improving revenues, the Commonwealth and FOMB also had many
other means of addressing the Commonwealth’s alleged economic difficulties that would have
been more reasonable than the enactment of the Moratorium Laws, Moratorium Orders, Fiscal
Plans, and Compliance Law.
200.

For example, consistent with the intent of PROMESA, the Commonwealth

and FOMB could have pursued a consensual restructuring to reduce principal outstanding, defer
maturities, and pay interest in kind. Such a consensual restructuring would have allowed for a
significant reduction of Puerto Rico’s debt obligations, afforded the Commonwealth time to
reestablish economic growth, and helped the Commonwealth to regain capital market access
while avoiding protracted and costly litigation. In fact, the Commonwealth had a workable
blueprint for such a consensual restructuring in the form of the restructuring support agreement
(“PREPA RSA”) between PREPA and its creditors, which had been negotiated in earnest for
nearly two years on a consensual basis. The PREPA RSA provided for, among other liquidityenhancing features, (i) haircuts on uninsured legacy debt; (ii) an amortization holiday on new
debt securities; (iii) credit support provided by creditors to allow PREPA to issue securities at
lower coupons; (iv) new debt securities in the form of capital appreciation bonds, which paid
interest in kind for a fixed period of time; and (v) new money investments to fund PREPA’s
operations and transformation. Just as with the broader Commonwealth, PREPA’s operational
and financial mismanagement spanned decades, but creditors were willing to make sacrifices and
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negotiate constructively toward a solution that would have allowed PREPA to become a worldclass utility.
201.

Rather than support the consummation of the PREPA RSA, FOMB

decided to reverse course in favor of a scorched-earth strategy that prioritized non-consensual
Title III debt adjustment over consensual arrangements with creditors. Such an approach was
then, and is today, by no means necessary to maintain sufficient liquidity and “breathing room”
to implement financial and structural reforms. Many levers remain available to the parties to
ensure the Commonwealth maintains adequate liquidity, while still meeting mutually-agreedupon, restructured obligations to creditors. Not surprisingly, many of these levers are the same
as those agreed to in the PREPA RSA, including haircuts, deferral of principal and interest—
whether on all or certain credits—and securitizations to obtain lower-cost financing, including
new money investments for growth. In exchange, the Commonwealth could provide current
interest, validation of liens and pledges, or other forms of consideration that would not unduly
pressure liquidity and that would protect creditors.
202.

As a purely illustrative example, the Commonwealth and creditors could

agree to a consensual debt restructuring that resets debt service to levels that the Commonwealth
can support even based on conservative economic assumptions. For instance, through
constructive negotiation, the parties could agree to material accommodations including a
principal debt service holiday, an exchange of existing debt for new securities with a long-dated
tenor, the use of capital appreciation bonds, and the structuring of an overall limit on debt service
set as a percentage of the Commonwealth’s “own source” revenues. With respect to exchange
rates and pro forma interest rates, the Commonwealth could differentiate between (i) “senior”
credits, such as (a) GO, PBA, and other Commonwealth-guaranteed debt and (b) secured credits
such as PRHTA, PRCCDA, PRIFA, and other special-tax-backed debt, and (ii) “junior” credits
-71-

Case:17-03283-LTS Doc#:3126 Filed:05/23/18 Entered:05/23/18 11:45:37
Document Page 72 of 101

Desc: Main

that lack security, guarantees, or pledged revenues or that are contractually subordinated. For
example, senior credits could exchange into longer-dated bonds after an initial principal holiday
and begin to amortize with excess cash available after payment of interest. Junior credits could
exchange at discounts to face value and begin to amortize after repayment of the senior credits.
New interest rates on the senior and junior exchange debt could be set to reflect the new security,
priority, and tenor of the respective tranche.
203.

The following analysis shows that, based on Defendants’ projections in

the Revised Fiscal Plan and assuming that the federal government provides at least 40% of
Medicaid funding (which is a conservative assumption), there would be sufficient cash available
over the next five years to pay an agreed level of contractual debt service. Thereafter, based on
Fiscal Year 2023 estimated cash for debt service, the same, reasonable federal Medicaid
assumption, and a reasonable assumption of a long-term 2.5% growth rate, the Commonwealth
could support over $50 billion of debt at a 5% interest rate and 2053 final maturity. This implied
debt capacity exceeds the estimated total Commonwealth claims currently outstanding.
Illustrative Cash for Debt Service & Implied Debt Capacity
Cash Flow Available for Debt Service
5 Year Average: FY’18 – FY’22
$1.477 billion
Terminal Year: FY’23
$2.576 billion
Illustrative Pro Forma Terms
Long-Term Growth Rate in Cash Flows
2.5%
Interest Rate
5.0%
Tenor (Years)
30
Long-Term Debt Capacity
$53.04 billion
204.

Had such offers been on the table at the time Defendants enacted the

Moratorium Laws, Moratorium Orders, Fiscal Plans, and Compliance Law, the parties would
likely have been able to reach a near-term, multi-year forbearance and debt service holiday,
during which time the Commonwealth could have focused its efforts on fostering long-term
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economic growth without necessarily impairing creditors’ ultimate recoveries. Beyond the
illustrative example above, there are certainly many iterations of restructuring arrangements that
could help the Commonwealth achieve its economic and social goals while at the same time
being palatable to creditors. But none of these can be discussed or negotiated while FOMB and
the Commonwealth continue their stubborn and myopic focus on non-consensual debt
restructurings, the terms of which are to be dictated by the flawed, unilaterally-developed, and
inexplicably conservative Revised Fiscal Plan.
205.

In addition to pursuing a consensual restructuring as outlined above, other

reasonable alternatives available to FOMB and the Commonwealth included:


Adjusting the Commonwealth’s budget in accordance with the “priority
guidelines” set forth in the OMB Act. Notably, the Revised Fiscal Plan
itself assumes approximately $21.44 billion in revenues for Fiscal Year
2019, meaning that the Commonwealth and its instrumentalities could pay
their approximately $2.75 billion in contractual debt service (including for
the Authorities and all other issuers covered by the Revised Fiscal Plan)
and still have approximately $18.86 billion to fund other expenses. Thus,
the Commonwealth could pay all debt service if it merely undertook a
modest 5.8% trimming of nondebt expenses.



Distinguishing between essential and non-essential services, as required
by the Commonwealth Constitution and Section 201(b)(1)(B) of
PROMESA, and prioritizing essential over non-essential services as
required by the OMB Act.



Eliminating structural deficits as required by Section 201(b)(1)(D) of
PROMESA.



Complying with the Commonwealth’s future budgets by making
appropriate reductions in non-debt expenditures when necessary, as
required by Section 203(d)(1) of PROMESA.



Raising additional revenues, as required by the Commonwealth
Constitution in a fiscal year in which appropriations exceed estimated
resources. See P.R. Const. art. VI, § 7.



Collecting taxes on income generated within Puerto Rico’s large, and
currently untaxed, “informal” economy.
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Notably, the Moratorium Laws, Moratorium Orders, Fiscal Plans, and

Compliance Law have aggravated rather than improved PRHTA’s fiscal situation, and therefore
serve no public purpose with respect to PRHTA. As stated in the fiscal plan for PRHTA that
FOMB purported to certify on or around March 28, 2017 (attached hereto as “Exhibit 29”),
PRHTA’s fiscal situation “was recently aggravated” by the diversion of the Pledged Special
Excise Taxes. See Ex. 29 at 16. To the extent Defendants contend that some aspect of the
Moratorium Laws or Moratorium Orders benefitted PRHTA, such as the diversion of the
Pledged Toll Revenues, then the obvious alternative would have been to cease making illegal
payments to GDB on account of the Subordinated GDB Lines of Credit. Any such illegal
payments made to GDB since the Moratorium Orders first went into effect could, and should,
have been used first to make payments on the senior secured PRHTA Bonds and then to fund
PRHTA operating expenses. Moreover, despite the Commonwealth’s self-serving findings to
the contrary, payments to GDB do not constitute “essential services,” because GDB, unlike
PRHTA, does not provide any direct services to the people of Puerto Rico.
207.

In addition to ceasing PRHTA’s illegal payments to an insider creditor, the

Commonwealth, FOMB, and PRHTA could have addressed PRHTA’s alleged economic
difficulties by, among other things:


giving PRHTA the full economic benefit of the Pledged Special Revenues
rather than requiring the Commonwealth to siphon off the Pledged Special
Revenues for its own benefit;



more significantly reducing PRHTA expenditures;



increasing toll revenues by raising tolls (including in line with inflation)34
and adding previously untolled roads to the PRHTA toll system;

The revised PRHTA fiscal plan (the “Revised PRHTA Fiscal Plan” (attached hereto as “Exhibit 30”))
approved by FOMB on April 20, 2018, acknowledges that “[PRHTA] has not increased tolls in line with
inflation.” Ex. 30 at 49-52.
34
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optimizing toll collections;35



seeking increased federal funding, including by targeting discretionary
federal grants;36



disposing of real estate assets;37



entering into public-private partnerships to lower PRHTA’s expenses and
increase its revenues; and



negotiating a consensual restructuring of PRHTA’s debt.

208.

In view of these more reasonable alternatives, the Revised Fiscal Plan,

Compliance Law, Moratorium Laws, and Moratorium Orders do not constitute a reasonable or
necessary means of serving an important public purpose and therefore violate the Contracts
Clause.
209.

In addition, the Moratorium Laws, Moratorium Orders, Revised Fiscal

Plan, and Compliance Law are not appropriately tailored to the purpose of addressing the
Commonwealth’s alleged fiscal crisis, because they impair all Bonds and confiscate all Pledged
Special Revenues regardless of the Commonwealth’s actual liquidity needs.
210.

Furthermore, the Moratorium Laws, Moratorium Orders, Revised Fiscal

Plan, and Compliance Law fail to impose any reasonable conditions on the Defendants’
impairment of the Bonds and confiscation of the Pledged Special Revenues. For example, the
Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, and Compliance Law fail to
condition any impairment on court approval or on payment of compensation to Plaintiffs or other
Bondholders.
35

See Revised PRHTA Fiscal Plan at 53-54.

36

The Revised PRHTA Fiscal Plan acknowledges that federal grants are a viable way to increase
PRHTA’s revenues. See Ex. 30 at 52. The Revised PRHTA Fiscal Plan also acknowledges that “[Puerto
Rico] has not secured any discretionary grants over the last 5 years,” id., meaning that Puerto Rico had,
but failed to pursue, the opportunity to obtain federal grants at the time that it instead imposed the
Moratorium Laws, Moratorium Orders, Fiscal Plans, and Compliance Law.
37

See Revised PRHTA Fiscal Plan at 55.
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The impairments effected by the Moratorium Laws and Moratorium

Orders are also not limited to the duration of the alleged emergency, because the Governor has
the power to extend the effectiveness of the Moratorium Laws and Moratorium Orders
indefinitely, and he has continued to do so even as the Commonwealth’s finances have
improved.
212.

Similarly, the impairments effected by the Revised Fiscal Plan and

Compliance Law are also not limited to the duration of the alleged emergency, because the
Revised Fiscal Plan by its terms will last for six years, notwithstanding the fact that the Revised
Fiscal Plan itself shows economic growth returning by Fiscal Year 2019 (see Revised Fiscal Plan
at 9), and the Compliance Law in any event renders the impairments effected by the Revised
Fiscal Plan permanent even following expiration of the Revised Fiscal Plan.
B.

The Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, And
Compliance Law Violate The Takings And Due Process Clauses
213.

The Takings Clause of the Fifth Amendment to the U.S. Constitution (the

“Takings Clause”) provides that “private property [shall not] be taken for public use, without
just compensation.” U.S. Const. amend. V. The Takings Clause applies to the States, and the
Commonwealth, by virtue of the Due Process Clause.
214.

The Pledged Special Revenues constitute property of (i) the Authority

Bondholders and (ii) the Authorities in their capacity as custodians and trustees for the Authority
Bondholders. The Pledged Special Revenues do not constitute property of the Commonwealth.
To the extent Defendants are permitted to hold the Pledged Special Revenues, they hold them in
trust or in a custodial capacity for the benefit of the Authority Bondholders.
215.

Moreover, Authority Bondholders have a gross lien on the Pledged

Special Revenues. A lien is a property interest protected by the Takings and Due Process
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Clauses. As express third party beneficiaries of the lien on the Pledged Special Revenues,
Plaintiffs have a lawful property right and interest in the Pledged Special Revenues, protected by
the Fifth Amendment (and section 928(a) of the Bankruptcy Code).
216.

GO Bondholders are also entitled by the Constitutional Debt Priority

Provision to receive payment of the GO Bonds on a first-priority basis, and Authority
Bondholders are entitled by the Constitutional Debt Priority Provision and by statute to receive
the Pledged Special Revenues. A constitutional or statutory entitlement to receive a benefit
constitutes a property interest protected by the Takings and Due Process Clauses.
217.

In addition, GO Bondholders have a contractual right to receive payment

on a first-priority basis from available resources, and Authority Bondholders have a contractual
right to receive payment from the Pledged Special Revenues. A contractual right constitutes a
form of property for purposes of the Takings and Due Process Clauses.
218.

The Moratorium Laws and Moratorium Orders provide no procedure for

Plaintiffs to seek just compensation. The Second Moratorium Law repealed the Compensation
Provisions, which were intended to provide a procedure for parties whose property interests had
been taken pursuant to the Moratorium Orders to seek just compensation. As such, no procedure
now exists for Plaintiffs to seek just compensation for the takings effectuated by the Second
Moratorium Law and the Moratorium Orders, and the Commonwealth has not provided Plaintiffs
with any such compensation.
219.

The Revised Fiscal Plan assumes the continued operation of the

Moratorium Laws and Moratorium Orders.
220.

Moreover, independently of the Moratorium Laws and Moratorium

Orders, the Revised Fiscal Plan and Compliance Law take Plaintiffs’ property by diverting to
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other uses the available resources and Pledged Special Revenues from which the GO Bonds and
Authority Bonds are required to be paid.
221.

The Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, and

Compliance Law thus violate the Takings and Due Process Clauses by taking Plaintiffs’ and
Bondholders’ property without providing Plaintiffs and Bondholders with just compensation or
with due process of law.38
222.

Plaintiffs’ challenge to the Moratorium Laws, Moratorium Orders,

Revised Fiscal Plan, and Compliance Law is a facial challenge that became ripe immediately
upon the enactment and effectiveness of the Moratorium Laws, Moratorium Orders, Revised
Fiscal Plan, and Compliance Law, as applicable. See, e.g., Yee v. City of Escondido, Cal., 503
U.S. 519, 534 (1992). Furthermore, pursuant to the Moratorium Laws, Moratorium Orders,
Revised Fiscal Plan, and Compliance Law, Defendants have directly appropriated and continue
to directly appropriate funds (the Pledged Special Revenues) that belong to Plaintiffs and in
which Plaintiffs have property interests.
X.

Plaintiffs Are Directly Injured By The Revised Fiscal Plan, Moratorium
Laws, Moratorium Orders, And Compliance Law
223.

Plaintiffs are directly injured by the Revised Fiscal Plan, because it (i)

dictates that the Commonwealth will continue to subordinate debt service to the payment of all
expenses, thereby overriding Plaintiffs’ lawful priorities and (ii) requires that the Commonwealth

38

In addition, the Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, and Compliance Law
violate the contracts, takings, and due process clauses of the Commonwealth Constitution for the same
reasons they violate the Contracts, Takings, and Due Process Clauses in the U.S. Constitution. The
contracts clause of the Commonwealth Constitution provides that “[n]o laws impairing the obligation of
contracts shall be enacted.” P.R. Const. art. II, § 7. The takings clause of the Commonwealth
Constitution provides that “[p]rivate property shall not be taken or damaged for public use except upon
payment of just compensation and in the manner provided by law.” Id. § 9. The due process clause of the
Commonwealth Constitution provides “[n]o person shall be deprived of his liberty or property without
due process of law.” Id. § 7.
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confiscate the Pledged Special Revenues from the Authorities and their bondholders, thereby
depriving Plaintiffs’ of their guaranteed revenue streams.
224.

Under PROMESA, once FOMB certifies a fiscal plan, the fiscal plan has

the force of law. This is true regardless of whether a Title III proceeding is pending, and a fiscal
plan has legal efficacy independently of confirmation of a Title III plan of adjustment. As
FOMB has itself asserted in a complaint it filed in this Court, “[o]nce certified by the FOMB . . .
the Governor must comply with the fiscal plan.” Fin. Oversight & Mgmt. Bd. for P.R. v.
Rosselló Nevares, Adv. Proc. No. 17-250-LTS (D.P.R.), ECF No. 1 ¶ 8 (emphasis added).
Therefore, the Revised Fiscal Plan itself deprives Plaintiffs of their priorities and Pledged Special
Revenues.
225.

For example, Section 202 of PROMESA requires the budgets of the

Commonwealth and its instrumentalities, including the Authorities, to comply with the
applicable certified fiscal plans. On May 10, 2018, FOMB enforced the Revised Fiscal Plan
under Section 202 by issuing a “Notice of Violation” (attached hereto as “Exhibit 31”) rejecting
a budget proposed by the Governor on the grounds that the proposed budget “is not compliant
with the [Revised Fiscal Plan] as certified by [FOMB] on April 19, 2018.” Ex. 31 at 1.
226.

Similarly, Section 204 of PROMESA requires future Commonwealth

legislation to comply with the certified fiscal plans of the Commonwealth and its
instrumentalities.

FOMB’s powers under Section 204 include the power to “prevent[] the

enforcement or application” of any law that does not comply with a certified fiscal plan. See
PROMESA § 204(a)(5).

FOMB has already exercised its powers under Section 204 of

PROMESA to block legislation that FOMB deemed inconsistent with the Original Fiscal Plan.
For example, on or around August 30, 2017, FOMB sent the Governor and other Commonwealth
officials a letter notifying them that Act No. 47 of 2017, which expanded the powers of the
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Commonwealth’s Patient Advocate’s Office to commence summary proceedings on behalf of
private citizens to stay a health insurance company’s coverage determination, did not comply
with the Original Fiscal Plan. See Ex. 24. FOMB’s letter expressly stated that “[FOMB]
reserve[s] the right to take such actions as we consider necessary, consistent with Section
204(a)(5), including preventing the enforcement or application of Act 47.” Ex. 24 at 3.
227.

Furthermore, Section 104(k) of PROMESA expressly empowers FOMB to

bring “CIVIL ACTIONS” to enforce the terms of a certified fiscal plan. Section 104(k) states,
“[FOMB] may seek judicial enforcement of its authority to carry out its responsibilities under
[PROMESA].” PROMESA § 104(k). Pursuant to its powers under Section 104(k), FOMB has
already brought a civil action against Governor Rosselló to enforce the Original Fiscal Plan,
notwithstanding the fact that no Title III plan of adjustment has to date been confirmed. See
Adv. Proc. No. 17-250-LTS, ECF No. 1. Obviously, FOMB could not have brought such a civil
action to enforce a fiscal plan unless the fiscal plan already had the force of law even prior to
confirmation of a plan of adjustment.
228.

In addition, the Revised Fiscal Plan injures Plaintiffs because any Title III

plan of adjustment must be “consistent with the applicable Fiscal Plan certified by FOMB under
[T]itle II.” PROMESA § 314(b)(7). Because the Revised Fiscal Plan violates PROMESA and
the U.S. Constitution, any plan of adjustment that is “consistent” with the Revised Fiscal Plan
will similarly violate PROMESA and the U.S. Constitution. Therefore, so long as the Revised
Fiscal Plan is in place, it will be impossible for Plaintiffs to be subject to a plan of adjustment
that complies with statutory and constitutional mandates.
229.

The Moratorium Laws, Moratorium Orders, and Compliance Law also

directly injure Plaintiffs by requiring the Commonwealth and its Authorities to override
Plaintiffs’ priorities and divert their Pledged Special Revenues.
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As a direct result of the Revised Fiscal Plan, the Moratorium Laws,

Moratorium Orders, and the Compliance Law, Plaintiffs face the imminent prospect of additional
defaults on the bonds they insure, which will cause significant financial harm to Plaintiffs. This
prospect is not hypothetical—Assured already has had to pay over $616 million in claims, and
FGIC has already received claims totaling approximately $162 million, as a result of the
reordering of priorities and diversions of collateral effectuated by the Moratorium Laws,
Moratorium Orders, Fiscal Plans, and Compliance Law, and Plaintiffs will inevitably have to pay
hundreds of millions of dollars in additional claims if Defendants continue to disrespect lawful
priorities and divert collateral pursuant to, and as required by, the Revised Fiscal Plan.
XI.

Plaintiffs Are Entitled To Immediate Review Of Their Claims
231.

Because

Plaintiffs

are

directly

injured

by

the

unlawful

and

unconstitutional Revised Fiscal Plan, Moratorium Laws, Moratorium Orders, and Compliance
Law, Plaintiffs are entitled to review of their statutory and constitutional claims. Indeed, both
the First Circuit and the Supreme Court have emphasized that there is “‘a strong presumption in
favor of judicial review[.]’ ” Bernardo ex rel. M & K Eng’g, Inc. v. Johnson, 814 F.3d 481, 495
(1st Cir. 2016) (quoting INS v. St. Cyr, 533 U.S. 289, 298 (2001)).
232.

The Revised Fiscal Plan, Moratorium Laws, Moratorium Orders, and

Compliance Law flout the mandates of PROMESA and the U.S. Constitution, and nothing in
PROMESA furnishes the “clear and convincing” evidence necessary to conclude that Congress
stripped federal courts of authority to ensure compliance with these “legislative mandate[s].”
Mach Mining, LLC v. EEOC, 135 S. Ct. 1645, 1651 (2015).
233.

Indeed, PROMESA contemplates a role for this Court in reviewing

whether the Revised Fiscal Plan complies with the requirements of Section 201(b) of
PROMESA, as well as the other mandates of PROMESA and the U.S. Constitution.
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For example, PROMESA charges this Court with confirming a plan of

adjustment under Title III. Section 314(b)(7) of PROMESA, in turn, requires that the Court
ensure that a plan of adjustment is “consistent with” the Fiscal Plan. This Court cannot confirm
a plan of adjustment that violates PROMESA and the U.S. Constitution. It is therefore necessary
for this Court to review the lawfulness and constitutionality of the Revised Fiscal Plan in order to
ensure that this Court will be able to confirm a plan of adjustment that is “consistent with” the
Revised Fiscal Plan without violating other provisions of PROMESA or the U.S. Constitution
itself.
235.

Here, the Revised Fiscal Plan’s violations of Sections 201(b), 303 and 407

of PROMESA and section 928 of the Bankruptcy Code, as well as its violations of the Contracts,
Takings, and Due Process Clauses of the U.S. Constitution, make it very plain that this Court
could not confirm a plan of adjustment on the basis of the Revised Fiscal Plan.
236.

In addition, a plan of adjustment based on the Revised Fiscal Plan could

not satisfy many other confirmation requirements specified in Section 314 of PROMESA and
section 1129 of the Bankruptcy Code, including (i) the requirement that the plan of adjustment
“compl[y] with the provisions of [Title III]” (PROMESA § 314(b)(2)); (ii) the requirement that
the debtor “not [be] prohibited by law from taking any action necessary to carry out the plan [of
adjustment]” (PROMESA § 314(b)(3)); (iii) the requirement that the plan of adjustment be
“feasible and in the best interests of creditors” (PROMESA § 314(b)(6)); and (iv) the “absolute
priority rule” of section 1129(b)(2)(B) of the Bankruptcy Code (11 U.S.C. § 1129(b)(2)(B)).
237.

Moreover, because the Revised Fiscal Plan consolidates39 the assets of

multiple Debtor entities, including the Commonwealth and PRHTA, it effectuates a substantive

39

See Ex. 1 at 63, 127, 138.
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consolidation in violation of Section 304(f) of PROMESA, which provides that “nothing in [Title
III] shall be construed as authorizing substantive consolidation of the cases of affiliated debtors.”
PROMESA § 304(f). A plan of adjustment based on the Revised Fiscal Plan would therefore be
unconfirmable in that it would violate Section 304(f).
238.

Given that it is already clear that no plan of adjustment based on the

Revised Fiscal Plan could be confirmed, the Court should exercise its statutory and equitable
powers to declare that the Revised Fiscal Plan is unlawful and unconstitutional, and to further
declare that the Court will not hold a confirmation hearing on any plan of adjustment issued
under the Revised Fiscal Plan. To the extent necessary, complementary injunctive relief should
be granted.
239.

Notably, Section 312 of PROMESA provides that only FOMB may file a

plan of adjustment. However, where, as here, FOMB fails to file a plan of adjustment with the
petition, Section 312 of PROMESA also gives this Court authority to “set” the time at which
FOMB “shall file a plan of adjustment.” PROMESA § 312(b). The Court therefore may, and
should, exercise its authority under Section 312 to order that FOMB may not file a plan of
adjustment until it has approved and certified a fiscal plan that complies with PROMESA and the
U.S. Constitution.
240.

Similarly, section 105(d) of the Bankruptcy Code, which is incorporated

into PROMESA § 301, provides, “[t]he court, on its own motion or on the request of a party in
interest . . . may issue an order . . . prescribing such limitations and conditions as the court deems
appropriate to ensure that the case is handled expeditiously and economically, including an order
that . . . sets a date by which the debtor, or trustee if one has been appointed, shall solicit
acceptances of a plan[.]” 11 U.S.C. § 105; PROMESA § 301(a). Permitting FOMB to file and
solicit acceptances with respect to a plan of adjustment that is clearly unconfirmable would
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constitute an enormous waste of the Court’s own resources and of the time and resources of all
parties in interest. Therefore, an order staying FOMB’s ability to file a plan of adjustment based
on the Revised Fiscal Plan would help to ensure that this case is handled expeditiously and
economically, and the Court should enter such an order.
241.

Furthermore, section 105(a) of the Bankruptcy Code provides, “[t]e court

may issue any order, process, or judgment that is necessary or appropriate to carry out the
provisions of this title.” 11 U.S.C. § 105(a). It is “necessary” and “appropriate” for the Court to
prohibit FOMB from filing a plan of adjustment based on the unlawful and unconstitutional
Revised Fiscal Plan.
242.

Defendants may attempt to point to Section 106(e) of PROMESA as a

purported barrier to judicial review. But Plaintiffs do not challenge the Board’s certification
decisions; they challenge the violation of multiple independent statutory provisions that require
any fiscal plan to adhere to the requirements of Section 201(b), and that impose additional
statutory limits on a fiscal plan.
243.

In any event, courts have long held that “even when the statutory language

bars judicial review,” an exception exists for claims—like those raised in this Adversary
Complaint—that an “agency exceeded the scope of its delegated authority or violated a clear
statutory mandate.” Hanauer v. Reich, 82 F.3d 1304, 1307 (4th Cir. 1996) (emphasis added); see
also Leedom v. Kyne, 358 U.S. 184, 188 (1958) (applying this principle to vacate a
determination made by the National Labor Relations Board “in excess of [the Board’s] delegated
powers and contrary to a specific prohibition in the [National Labor Relations Act]”).
244.

Furthermore, Section 106(e) of PROMESA poses no impediment to the

Court’s review of Plaintiffs’ claims that the Revised Fiscal Plan violates Sections 303 and 407 of
PROMESA and Section 928(a) of the Bankruptcy Code, because FOMB has never made a
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“certification determination” with respect to Section 303 or Section 407 of PROMESA or section
928 of the Bankruptcy Code and has no authority under PROMESA to do so.
245.

At a minimum, Plaintiffs’ request that the Court decline to hold a

confirmation hearing with respect to a proposed plan of adjustment based on the Revised Fiscal
Plan cannot possibly be viewed as a challenge to FOMB’s purported certification of the Revised
Fiscal Plan, because the Revised Fiscal Plan would remain certified and in effect even if the
Court were to grant such relief.

Therefore, Plaintiffs’ request that the Court not hold a

confirmation hearing based on the Revised Fiscal Plan does not implicate Section 106(e) of
PROMESA.
XII.

If Plaintiffs’ Claims Are Unreviewable, PROMESA Is Unconstitutional
246.

By its plain terms, PROMESA permits review of Plaintiffs’ claims. If,

however, this Court were to hold that PROMESA makes the Revised Fiscal Plan unreviewable,
PROMESA would then violate the U.S. Constitution’s procedural due process protections, as
well as its bar on unlimited delegations of legislative authority.
A.

Denying Review Of Plaintiffs’ Claims Would Violate Procedural Due Process
247.

The Due Process Clause guarantees that an individual may not be deprived

of a protected interest without some “meaningful opportunity” to challenge whether the
deprivation satisfies the requirements of the statutory scheme under which it is carried out.
Mathews v. Eldridge, 424 U.S. 319, 333 (1976).
248.

Here, the Pledged Special Revenues constitute property of (i) the

Authority Bondholders and (ii) the Authorities in their capacity as custodians and trustees for the
Authority Bondholders.

The Pledged Special Revenues do not constitute property of the

Commonwealth. Authority Bondholders also have liens on the Pledged Special Revenues. A
lien is a property interest protected by the Due Process Clause.
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GO Bondholders are also entitled by the Constitutional Debt Priority

Provision to receive payment of the GO Bonds on a first-priority basis, and Authority
Bondholders are entitled by the Constitutional Debt Priority Provision and by statute to receive
the Pledged Special Revenues. A constitutional or statutory entitlement to receive a benefit
constitutes a property interest protected by the Due Process Clause.
250.

In addition, GO Bondholders have a vested contractual right to receive

payment on a first-priority basis from available resources, and Authority Bondholders have a
vested contractual right to receive payment from the Pledged Special Revenues. A contractual
right constitutes a protected property interest for purposes of the Due Process Clause.
251.

The Revised Fiscal Plan deprives Plaintiffs of those protected interests.

Accordingly, the Due Process Clause entitles Plaintiffs to a “meaningful opportunity” to
challenge the Revised Fiscal Plan for compliance with the statutory limits set forth in
PROMESA. Mathews, 424 U.S. at 349. If PROMESA prevents Plaintiffs from obtaining
judicial review, then it violates the Due Process Clause.
B.

Denying Review Of Plaintiffs’ Claims Would Violate The Nondelegation
Principle
252.

If PROMESA forecloses meaningful review of the Revised Fiscal Plan, it

also violates the nondelegation doctrine. That doctrine protects the U.S. Constitution’s choice to
vest certain powers in the Legislative Branch by prohibiting Congress from making a wholesale
delegation of its Article I powers to another entity. Panama Ref. Co. v. Ryan, 293 U.S. 388, 421
(1935).
253.

A statute complies with the nondelegation doctrine only when it both

provides an “intelligible principle” to guide the implementing agency and includes some
mechanism by which a “court [could] ascertain whether” the agency has correctly adhered to that
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principle. See Touby v. United States, 500 U.S. 160, 168-69 (1991); accord United States v.
Bozarov, 974 F.2d 1037, 1041-42 (9th Cir. 1992).
254.

The doctrine therefore prevents Congress from granting FOMB the

unreviewable authority to create a fiscal plan that dictates the economic future of Puerto Rico
and irrevocably affects the rights of Puerto Rico’s citizens and creditors.
FIRST CLAIM FOR RELIEF
(For Declaratory Relief Pursuant To 28 U.S.C. §§ 2201 And 2202 That FOMB Exceeded Its
Authority In Purporting To Develop And Approve The Revised Fiscal Plan, Against All
Defendants)
255.

Plaintiffs repeat and reallege the foregoing allegations as if fully set forth

256.

FOMB exceeded its statutory authority under PROMESA when it

herein.

purported to develop and approve the Revised Fiscal Plan, because FOMB refused to make a
number of determinations that PROMESA requires FOMB to make as a prerequisite to approval
of a fiscal plan, including determinations as to (i) what relative lawful priorities and liens exist
under Puerto Rico law and whether the Revised Fiscal Plan respects such lawful priorities and
liens (PROMESA § 201(b)(1)(N)); (ii) whether the Revised Fiscal Plan “ensure[s] that assets,
funds, or resources of a territorial instrumentality are not . . . transferred to . . . [the
Commonwealth]” (PROMESA § 201(b)(1)(M)); (iii) what government services constitute
“essential public services” for purposes of Section 201(b)(1)(B) of PROMESA; and (iv) whether
the Revised Fiscal Plan ensures the funding of such services (PROMESA § 201(b)(1)(B)).
257.

Moreover, the Revised Fiscal Plan, on its face, violates Sections

201(b)(1)(B), 201(b)(1)(M), 201(b)(1)(N), 303, and 407 of PROMESA, as well as section 928(a)
of the Bankruptcy Code (as incorporated into PROMESA), and FOMB lacked any statutory
authority to develop or approve a fiscal plan that, on its face, violates PROMESA.
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Plaintiffs are therefore entitled to an order declaring that FOMB lacked

authority to develop or approve the Revised Fiscal Plan.
259.

An actual and justiciable controversy has arisen and exists between the

parties with respect to these issues and claims and a declaratory judgment is necessary to resolve
such controversy.
SECOND CLAIM FOR RELIEF
(For Declaratory Relief Pursuant To 28 U.S.C. §§ 2201 And 2202 For Violations Of Section
201(b)(1)(N) Of PROMESA, Against All Defendants)
260.

Plaintiffs repeat and reallege the foregoing allegations as if fully set forth

261.

Plaintiffs are entitled to an order declaring that the Revised Fiscal Plan and

herein.

the Compliance Law violate Section 201(b)(1)(N) of PROMESA, because they do not respect
the relative lawful priorities and lawful liens in the constitution, other laws, and agreements of
the Commonwealth and the Authorities in effect prior to the date of enactment of PROMESA.
262.

An actual and justiciable controversy has arisen and exists between the

parties with respect to these issues and claims and a declaratory judgment is necessary to resolve
such controversy.
THIRD CLAIM FOR RELIEF
(For Declaratory Relief Pursuant To 28 U.S.C. §§ 2201 And 2202 For Violations Of Section
201(b)(1)(M) Of PROMESA, Against All Defendants)
263.

Plaintiffs repeat and reallege the foregoing allegations as if fully set forth

264.

Plaintiffs are entitled to an order declaring that the Revised Fiscal Plan and

herein.

the Compliance Law violate Section 201(b)(1)(M) of PROMESA, because they fail to ensure
that assets, funds, or resources of a territorial instrumentality are not illegally loaned to,
transferred to, or otherwise used for the benefit of a covered territory or another covered
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territorial instrumentality of a covered territory, and indeed require and implement such illegal
transfers.
265.

An actual and justiciable controversy has arisen and exists between the

parties with respect to these issues and claims and a declaratory judgment is necessary to resolve
such controversy.
FOURTH CLAIM FOR RELIEF
(For Declaratory Relief Pursuant To 28 U.S.C. §§ 2201 And 2202 For Violations Of Section
201(b)(1)(B) Of PROMESA, Against All Defendants)
266.

Plaintiffs repeat and reallege the foregoing allegations as if fully set forth

267.

Plaintiffs are entitled to an order declaring that the Revised Fiscal Plan and

herein.

the Compliance Law violate Section 201(b)(1)(B) of PROMESA, because they fail to distinguish
between essential and non-essential public services or ensure the funding of essential public
services.
268.

An actual and justiciable controversy has arisen and exists between the

parties with respect to these issues and claims and a declaratory judgment is necessary to resolve
such controversy.
FIFTH CLAIM FOR RELIEF
(For Declaratory Relief Pursuant To 28 U.S.C. §§ 2201 And 2202 For Failure To Comply
With Sections 5(10) And 5(22) Of PROMESA, Against All Defendants)
269.

Plaintiffs repeat and reallege the foregoing allegations as if fully set forth

270.

Plaintiffs are entitled to an order declaring that the Revised Fiscal Plan

herein.

does not constitute a “Fiscal Plan” as defined in Sections 5(10) and 5(22) of PROMESA, because
it is not “in accordance with section 201” of PROMESA.
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An actual and justiciable controversy has arisen and exists between the

parties with respect to these issues and claims and a declaratory judgment is necessary to resolve
such controversy.
SIXTH CLAIM FOR RELIEF
(For Declaratory Relief Pursuant To 28 U.S.C. §§ 2201 And 2202 For Violations Of Section
407 Of PROMESA, Against All Defendants)
272.

Plaintiffs repeat and reallege the foregoing allegations as if fully set forth

273.

Section 407 of PROMESA prohibits transfers of any property of any

herein.

territorial instrumentality of Puerto Rico (including the Authorities) “in violation of applicable
law under which any creditor has a valid pledge of, security interest in, or lien on such property,
or which depriv[e] any such territorial instrumentality of property in violation of applicable law
assuring the transfer of such property to such territorial instrumentality for the benefit of its
creditors.” PROMESA § 407(a).
274.

The Pledged Special Revenues are property of the Authorities held in trust

or in a custodial capacity for the benefit of the Authority Bondholders, and the Authority
Enabling Acts and Excise Tax Statutes constitute (i) “applicable law[s] under which [the
Authority Bondholders] ha[ve] a valid pledge of, security interest in, or lien on [the Pledged
Special Revenues]” and (ii) “applicable law[s] assuring the transfer of [the Pledged Special
Excise Taxes] to [the Authorities] for the benefit of [the Authority Bondholders].” PROMESA §
407(a).
275.

By requiring the Pledged Special Excise Taxes to “flow” to the

Commonwealth instead of to the Authorities for the benefit of the Authority Bondholders, the
Revised Fiscal Plan violates Section 407 of PROMESA.
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Plaintiffs are entitled to an order declaring that the Revised Fiscal Plan

violates Section 407 of PROMESA and is therefore unlawful.
277.

An actual and justiciable controversy has arisen and exists between the

parties with respect to these issues and claims and a declaratory judgment is necessary to resolve
such controversy.
SEVENTH CLAIM FOR RELIEF
(For Declaratory Relief Pursuant To 28 U.S.C. §§ 2201 And 2202, For Violations Of 11
U.S.C. § 928(a), Against All Defendants)
278.

Plaintiffs repeat and reallege the foregoing allegations as if fully set forth

279.

Section 928(a) of the Bankruptcy Code, as made applicable by Section

herein.

301(a) of PROMESA, provides that “special revenues acquired by the debtor after
commencement of the case shall remain subject to any lien resulting from any security
agreement entered into by the debtor before the commencement of the case.”

11 U.S.C.

§ 928(a).
280.

The Revised Fiscal Plan disregards, and destroys the value of, Plaintiffs’

liens on the Pledged Special Revenues by mandating that the Pledged Special Revenues be
transferred to the Commonwealth (in the case of the Pledged Special Excise Taxes) or otherwise
used for purposes other than payment of the Authority Bonds.
281.

Plaintiffs are entitled to an order declaring that the Revised Fiscal Plan

violates section 928 of the Bankruptcy Code (as incorporated into PROMESA) and is therefore
unlawful.
282.

An actual and justiciable controversy has arisen and exists between the

parties with respect to these issues and claims and a declaratory judgment is necessary to resolve
such controversy.
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EIGHTH CLAIM FOR RELIEF
(For Declaratory Relief Pursuant To 28 U.S.C. §§ 2201 And 2202, For A Declaration
Pursuant To PROMESA §§ 314 and 304(f) And 11 U.S.C. § 1129 That No Title III Plan Of
Adjustment Based On The Revised Fiscal Plan Can Be Confirmed, Against All Defendants)
283.

Plaintiffs repeat and reallege the foregoing allegations as if fully set forth

284.

PROMESA requires any Title III plan of adjustment to be “consistent with

herein.

the applicable Fiscal Plan[.]” PROMESA § 314(b)(7).
285.

However, any plan of adjustment based on the Revised Fiscal Plan could

not satisfy many of the other confirmation requirements specified in Section 314 of PROMESA
and section 1129 of the Bankruptcy Code, including (i) the requirement that the plan of
adjustment “compl[y] with the provisions of [Title III]” (PROMESA § 314(b)(2)); (ii) the
requirement that the debtor “not [be] prohibited by law from taking any action necessary to carry
out the plan [of adjustment]” (PROMESA § 314(b)(3)); (iii) the requirement that the plan of
adjustment be “feasible and in the best interests of creditors” (PROMESA § 314(b)(6)); and
(iv) the “absolute priority rule” of section 1129(b)(2)(B) of the Bankruptcy Code (11 U.S.C.
§ 1129(b)(2)(B)).
286.

Moreover, because the Revised Fiscal Plan consolidates the assets of

multiple Debtor entities, including the Commonwealth and PRHTA, it effectuates a substantive
consolidation in violation of Section 304(f) of PROMESA, which provides that “nothing in [Title
III] shall be construed as authorizing substantive consolidation of the cases of affiliated debtors.”
PROMESA § 304(f). A plan of adjustment based on the Revised Fiscal Plan would therefore be
unconfirmable in that it would violate Section 304(f) of PROMESA.
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Plaintiffs are therefore entitled to an order declaring that no Title III plan

of adjustment based on the Revised Fiscal Plan can be confirmed under Sections 314 and 304(f)
of PROMESA and section 1129 of the Bankruptcy Code.
288.

An actual and justiciable controversy has arisen and exists between the

parties with respect to these issues and claims and a declaratory judgment is necessary to resolve
such controversy.
NINTH CLAIM FOR RELIEF
(Pursuant To 11 U.S.C. § 105(a) And (d) And PROMESA § 312(b), To Declare That The
Court Will Not Hold A Confirmation Hearing On The Revised Fiscal Plan)
289.

Plaintiffs repeat and reallege the foregoing allegations as if fully set forth

290.

FOMB exceeded its statutory authority in purporting to develop and

herein.

approve the Revised Fiscal Plan.
291.

The Revised Fiscal Plan violates Sections 201(b)(1)(B), 201(b)(1)(M),

201(b)(1)(N), 303, and 407 of PROMESA; violates section 928(a) of the Bankruptcy Code
(made applicable to these proceedings by Section 301(a) of PROMESA); does not constitute a
“Fiscal Plan” as defined in PROMESA; is unconstitutional under the Contracts Clause; and is
unconstitutional under the Takings and Due Process Clauses.
292.

Moreover, no Title III plan of adjustment based on the Revised Fiscal Plan

can be confirmed under Sections 314 and 304(f) of PROMESA and section 1129 of the
Bankruptcy Code.
293.

Plaintiffs respectfully request that this Court exercise its powers under

Section 312(b) of PROMESA and sections 105(a) and 105(d) of the Bankruptcy Code to issue an
order declaring that the Court will not hold a confirmation hearing on the Revised Fiscal Plan.
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To the extent the Court deems it necessary and appropriate, the Court should enter
complementary injunctive relief.
TENTH CLAIM FOR RELIEF
(For Declaratory Relief Pursuant To 28 U.S.C. §§ 2201 And 2202 For Violations Of The
Contracts Clause, Against All Defendants Other Than The Commonwealth)
294.

Plaintiffs repeat and reallege the foregoing allegations as if fully set forth

295.

The Moratorium Laws, Moratorium Orders, Revised Fiscal Plan, and

herein.

Compliance Law constitute laws that substantially impair Plaintiffs’ contractual rights and the
contractual rights of Bondholders and that are neither reasonable nor necessary to serve an
important public purpose.
296.

Plaintiffs are entitled to an order declaring that the Moratorium Laws,

Moratorium Orders, Revised Fiscal Plan, and Compliance Law are unconstitutional in that they
violate the Contracts Clause.
297.

An actual and justiciable controversy has arisen and exists between the

parties with respect to these issues and claims and a declaratory judgment is necessary to resolve
such controversy.
ELEVENTH CLAIM FOR RELIEF
(For Declaratory Relief Pursuant To 28 U.S.C. §§ 2201 And 2202 For Violations Of The
Takings Clause And Due Process Clause, Against All Defendants Other Than The
Commonwealth)
298.

Plaintiffs repeat and reallege the foregoing allegations as if fully set forth

299.

Pursuant to the Moratorium Laws, Moratorium Orders, Revised Fiscal

herein.

Plan, and Compliance Law, the Defendants have taken and continue to take the Plaintiffs’
property without just compensation or due process of law.
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Plaintiffs are entitled to an order declaring that the Moratorium Laws,

Moratorium Orders, Revised Fiscal Plan, and Compliance Law are unconstitutional in that they
violate the Takings and Due Process Clauses.
301.

An actual and justiciable controversy has arisen and exists between the

parties with respect to these issues and claims and a declaratory judgment is necessary to resolve
such controversy.
TWELFTH CLAIM FOR RELIEF
(For Declaratory Relief Pursuant To 28 U.S.C. §§ 2201 And 2202 For Violations Of And
Preemption Under PROMESA § 303(1), Against All Defendants)
302.

Plaintiffs repeat and reallege the foregoing allegations as if fully set forth

303.

The Moratorium Laws, the Moratorium Orders, the Revised Fiscal Plan,

herein.

and the Compliance Law are preempted by Section 303(1) of PROMESA, because they
constitute moratorium laws that impose a non-consensual moratorium on creditors.
304.

Plaintiffs are entitled to an order declaring that the Moratorium Laws, the

Moratorium Orders, the Revised Fiscal Plan, and the Compliance Law are preempted by Section
303(1) of PROMESA and are invalid, null, and void.
305.

An actual and justiciable controversy has arisen and exists between the

parties with respect to these issues and claims and a declaratory judgment is necessary to resolve
such controversy.
THIRTEENTH CLAIM FOR RELIEF
(For Declaratory Relief Pursuant To 28 U.S.C. §§ 2201 And 2202 For Violations Of And
Preemption Under PROMESA § 303(3), Against All Defendants)
306.

Plaintiffs repeat and reallege the foregoing allegations as if fully set forth

herein.
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The Moratorium Orders are preempted by Section 303(3) of PROMESA,

because they constitute unlawful executive orders that alter, amend, or modify rights of holders
of the Bonds and that authorize the diversion of funds from one territorial instrumentality
(PRHTA, PRCCDA, and PRIFA) to another (GDB) or to the territory, i.e., the Commonwealth.
308.

Plaintiffs are entitled to an order declaring that the Moratorium Orders are

preempted by Section 303(3) of PROMESA.
309.

An actual and justiciable controversy has arisen and exists between the

parties with respect to these issues and claims and a declaratory judgment is necessary to resolve
such controversy.
FOURTEENTH CLAIM FOR RELIEF
(For Declaratory Relief Pursuant To 28 U.S.C. §§ 2201 And 2202 Declaring That
PROMESA Violates Article I, Section 1 Of The U.S. Constitution And The Due Process
Clause)
310.

Plaintiffs repeat and reallege the foregoing allegations as if fully set forth

311.

Nothing in PROMESA precludes judicial review of the Revised Fiscal

herein.

Plan’s compliance with Section 201(b) of PROMESA or with PROMESA more generally.
312.

Nonetheless, and in the alternative, to the extent Defendants may assert

that Section 106(e) of PROMESA purports to limit or preclude judicial review of the Revised
Fiscal Plan’s compliance with Section 201(b) of PROMESA or with PROMESA more generally,
any such preclusion of judicial review would violate the Due Process Clause of the U.S.
Constitution.
313.

Moreover, Article I, Section 1 of the U.S. Constitution requires that, “[a]ll

legislative Powers herein granted shall be vested in a Congress of the United States[.]” U.S.

-96-

Case:17-03283-LTS Doc#:3126 Filed:05/23/18 Entered:05/23/18 11:45:37
Document Page 97 of 101

Desc: Main

Const. art. I, § 1. Accordingly, Congress cannot delegate its legislative power to an agency
without providing an intelligible principle for the agency to follow.
314.

To the extent Defendants may assert that Section 106(e) of PROMESA

purports to limit or preclude judicial review of the Revised Fiscal Plan’s compliance with
Section 201(b) of PROMESA or with PROMESA more generally, any such preclusion of
judicial review would deprive FOMB of any intelligible principle that could limit or constrain
FOMB’s powers under Section 201 of PROMESA and would deprive Plaintiffs and other
creditors of any mechanism by which a court could ascertain whether FOMB has correctly
adhered to any such intelligible principle. Any such preclusion of judicial review would thereby
render PROMESA an unconstitutional delegation of legislative power to FOMB.40
315.

Therefore, if this Court determines that PROMESA bars review of the

Revised Fiscal Plan, Plaintiffs are entitled to an order declaring that PROMESA (i) is
unconstitutional in that it violates the Due Process Clause and (ii) constitutes an unconstitutional
delegation of legislative power outside of Congress in violation of Article I, section 1 of the U.S.
Constitution and constitutional principles of separation of powers.
RELIEF DEMANDED
316.

WHEREFORE Plaintiffs Assured Guaranty Corp., Assured Guaranty

Municipal Corp., and Financial Guaranty Insurance Company respectfully request that the Court
enter judgment against Defendants as follows:

To the extent Defendants argue that Section 201 of PROMESA granted FOMB “discretion” in
approving and certifying the Revised Fiscal Plan, any such discretion would likewise function as an
unconstitutional barrier to judicial review of the Revised Fiscal Plan’s compliance with Section 201(b)
and as such would deprive FOMB of an “intelligible principle” to guide its decision-making under
Section 201.
40

-97-

Case:17-03283-LTS Doc#:3126 Filed:05/23/18 Entered:05/23/18 11:45:37
Document Page 98 of 101

(a)

Desc: Main

Declaring that FOMB lacked authority to develop or approve the Revised

Fiscal Plan, and that such purported development and approval were ultra vires and invalid and
should be declared to be without force or effect;
(b)

Declaring that the Revised Fiscal Plan and the Compliance Law violate

Section 201(b)(1)(N) of PROMESA;
(c)

Declaring that the Revised Fiscal Plan and the Compliance Law violate

Section 201(b)(1)(M) of PROMESA;
(d)

Declaring that the Revised Fiscal Plan and the Compliance Law violate

Section 201(b)(1)(B) of PROMESA;
(e)

Declaring that the Revised Fiscal Plan does not constitute a “Fiscal Plan”

as defined in Sections 5(10) and 5(22) of PROMESA;
(f)

Declaring that the Revised Fiscal Plan violates Section 407 of PROMESA

and is therefore unlawful;
(g)

Declaring that the Revised Fiscal Plan violates section 928 of the

Bankruptcy Code (as incorporated into PROMESA) and is therefore unlawful;
(h)

Declaring that no Title III plan of adjustment based on the Revised Fiscal

Plan can be confirmed under Sections 314 and 304(f) of PROMESA and section 1129 of the
Bankruptcy Code;
(i)

Declaring that the Court will not hold a confirmation hearing on the

Revised Fiscal Plan and, to the extent the Court deems it necessary and appropriate, entering
complementary injunctive relief;
(j)

Declaring that the Moratorium Laws, Moratorium Orders, Revised Fiscal

Plan, and Compliance Law are unconstitutional and void in that they violate the Contracts
Clause;
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Declaring that the Moratorium Laws, Moratorium Orders, Revised Fiscal

Plan, and Compliance Law are unconstitutional and void in that they violate the Takings and Due
Process Clauses;
(l)

Declaring that the Moratorium Laws, Moratorium Orders, Revised Fiscal

Plan, and Compliance Law are preempted by Section 303(1) of PROMESA;
(m)

Declaring that the Moratorium Orders are preempted by Section 303(3) of

(n)

To the extent the Court determines that PROMESA bars review of the

PROMESA;

Revised Fiscal Plan, declaring that PROMESA (i) is unconstitutional in that it violates the Due
Process Clause and (ii) constitutes an unconstitutional delegation of legislative power outside of
Congress in violation of Article 1, section 1 of the Constitution and constitutional principles of
separation of powers; and
(o)

Granting Plaintiffs such other and further relief as this Court may deem

just and proper.
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San Juan, Puerto Rico
May 23, 2018
CASELLAS ALCOVER & BURGOS P.S.C.
By: /s/ Heriberto Burgos Pérez
Heriberto Burgos Pérez
USDC-PR 204809
Ricardo F. Casellas-Sánchez
USDC-PR 203114
Diana Pérez-Seda
USDC-PR 232014
P.O. Box 364924
San Juan, PR 00936-4924
Telephone: (787) 756-1400
Facsimile: (787) 756-1401
Email: hburgos@cabprlaw.com
dperez@cabprlaw.com
CADWALADER, WICKERSHAM & TAFT LLP
By: /s/ Howard R. Hawkins, Jr.
Howard R. Hawkins, Jr.*
Mark C. Ellenberg*
Ellen V. Holloman*
Ellen Halstead*
Gillian Burns*
Thomas J. Curtin*
Casey J. Servais*
200 Liberty Street
New York, NY 10281
Telephone: (212) 504-6000
Facsimile: (212) 406-6666
Email: howard.hawkins@cwt.com
mark.ellenberg@cwt.com
ellen.holloman@cwt.com
ellen.halstead@cwt.com
gillian.burns@cwt.com
thomas.curtin@cwt.com
casey.servais@cwt.com
*Admitted pro hac vice in No. 17-BK-03283LTS
Attorneys for Assured Guaranty Corp. and
Assured Guaranty Municipal Corp.
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REXACH & PICÓ, CSP
By: /s/ María E. Picó
María E. Picó
USDC-PR 123214
802 Ave. Fernández Juncos
San Juan PR 00907-4315
Telephone: (787) 723-8520
Facsimile: (787) 724-7844
E-mail:
mpico@rexachpico.com
BUTLER SNOW LLP
By: /s/ Martin A. Sosland
Martin A. Sosland*
5430 LBJ Freeway, Suite 1200
Dallas, TX 75240
Telephone: (469) 680-5502
Facsimile: (469) 680-5501
E-mail:
martin.sosland@butlersnow.com
Stanford G. Ladner*
1700 Broadway, 41st Floor
New York, NY 10019
Telephone: (646) 606-3996
Facsimile: (646) 606-3995
E-mail:
stan.ladner@butlersnow.com
Christopher R. Maddux*
J. Mitchell Carrington*
1020 Highland Colony Parkway, Suite 1400
Ridgeland, MS 39157
Telephone: (601) 985-2200
Facsimile: (601) 985-4500
E-mail:
chris.maddux@butlersnow.com
mitch.carrington@butlersnow.com
*Admitted pro hac vice in No. 17-BK-03283-LTS
Attorneys for Financial Guaranty Insurance
Company
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DISCLAIMER
The Financial Oversight and Management Board for Puerto Rico (the “FOMB,” or “Oversight Board”) has formulated this New
Fiscal Plan based on, among other things, information obtained from the Commonwealth of Puerto Rico (the “Commonwealth,”
or the “Government”).
This document does not constitute an audit conducted in accordance with generally accepted auditing standards, an examination
of internal controls or other attestation or review services in accordance with standards established by the American Institute of
Certified Public Accountants or any other organization. Accordingly, the Oversight Board cannot express an opinion or any other
form of assurance on the financial statements or any financial or other information or the internal controls of the Government and
the information contained herein.
This New Fiscal Plan is directed to the Governor and Legislature of Puerto Rico based on underlying data obtained from the
Government. No representations or warranties, express or implied, are made by the Oversight Board with respect to such
information.
Any statements and assumptions contained in this document, whether forward-looking or historical, are not guarantees of future
performance and involve certain risks, uncertainties, estimates and other assumptions made in this document. The economic
and financial condition of the Government and its instrumentalities is affected by various legal, financial, social, economic,
environmental, governmental and political factors. These factors can be very complex, may vary from one fiscal year to the next
and are frequently the result of actions taken or not taken, not only by the Government, the Oversight Board, and other third-party
entities such as the government of the United States. Examples of these factors include, but are not limited to:
–

Any future actions taken or not taken by the United States government related to Medicaid or the Affordable Care Act;

–

The amount and timing of receipt of any distributions from the Federal Emergency Management Agency and private
insurance companies to repair damage caused by Hurricanes María and Irma;

–

The amount and timing of receipt of any amounts allocated to Puerto Rico and provided under the Community Disaster
Loans Program;

–

The amount and timing of receipt of any additional amounts appropriated by the United States government to address
the funding gap described herein;

–

The timeline for completion of the work being done by the Puerto Rico Electric Power Authority (“PREPA”) to repair
PREPA’s electric system and infrastructure and the impact of any future developments or issues related to PREPA’s
electric system and infrastructure on Puerto Rico’s economic growth;

–

The impact of the measures described herein on outmigration; and

–

The impact of the resolution of any pending litigation in the Title III cases

Because of the uncertainty and unpredictability of these factors, their impact cannot be included in the assumptions contained in
this document. Future events and actual results may differ materially from any estimates, projections, or statements contained
herein. Nothing in this document should be considered as an express or implied commitment to do or take, or to refrain from
taking, any action by the Oversight Board, the Government, or any government instrumentality in the Government or an admission
of any fact or future event. Nothing in this document shall be considered a solicitation, recommendation or advice to any person
to participate, pursue or support a particular course of action or transaction, to purchase or sell any security, or to make any
investment decision.
By receiving this document, the recipient is deemed to have acknowledged the terms of these limitations. This document may
contain capitalized terms that are not defined herein, or may contain terms that are discussed in other documents or that are
commonly understood. You should make no assumptions about the meaning of capitalized terms that are not defined, and you
should refer questions to the Oversight Board at comments@oversightboard.pr.gov should clarification be required.
This New Fiscal Plan is based on what the Oversight Board believes is the best information currently available to it. To the extent
the Oversight Board becomes aware of additional information after it certifies this New Fiscal Plan that the Oversight Board
determines warrants a revision of this New Fiscal Plan, the Oversight Board will so revise it.
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EXECUTIVE SUMMARY
The people of Puerto Rico need and deserve plentiful good jobs, a dynamic and
prosperous economy, affordable and reliable electricity, and an efficient and responsive public
sector—but have not had any of these things for more than a decade. Instead, since 2005, the
number of people living under the poverty level has increased, the economy has shrunk,
electricity has remained expensive and unreliable, labor market regulations have remained
burdensome—hindering job creation for the people—and the public sector has provided
declining levels of service at a high cost to citizens. These problems predate Hurricanes Maria
and Irma and will continue to plague Puerto Rico long after it recovers from the storms unless
the necessary actions are taken, and taken now. This New Fiscal Plan for the
Commonwealth of Puerto Rico (the “New Fiscal Plan”) details those actions.
Based on many of the Governor’s proposals and much of the Governor’s proposed fiscal plan,
this New Fiscal Plan provides a blueprint of the structural reforms and fiscal measures that, if
implemented, will give Puerto Ricans what they need and deserve – a growing economy with
more and better jobs, a twenty-first century electricity grid, resilient infrastructure, and an
effective and efficient public sector.
Full implementation of this New Fiscal Plan will also put Puerto Rico on the path to meeting
the objectives laid out in the Puerto Rico Oversight, Management, and Economic Stability Act
(PROMESA): achieving fiscal responsibility and balance, regaining access to the capital
markets, and restoring economic opportunity for the Island.
*

*

*

Puerto Rico has been mired in an economic and demographic downward spiral
for over a decade. The economy is $16 billion smaller in real terms and due to outmigration
the population is nearly half a million smaller (largely due to outmigration) than it was in 2005
– trends that, before Hurricane Maria, were projected to continue.1 Today, over 40% of the
population lives below the poverty line, over 40% are dependent on Medicaid for healthcare,
and over 10% of the population is projected to leave the Island in the next five years to seek a
better life elsewhere.2 Meanwhile, the consolidated Commonwealth’s outstanding debt and
pension liabilities have grown to over $120 billion, with more than $70 billion in financial debt
and more than $50 billion in pension liability – almost twice the size of Puerto Rico’s economy.
These pre-Maria problems are not new and temporary – they are long-standing and structural.
For decades, the private sector was overly reliant on now expired Federal tax advantages while
having to operate in a difficult business climate with poor infrastructure, especially expensive
and unreliable electricity and transit systems, a public sector that is twice the size of the typical
U.S. state yet often has provided poor service, and a labor force participation rate that is among
the very lowest in the world.
Puerto Rico has also had a budgeting problem for years, with actual revenues lower and actual
expenses higher than projected, creating a growing general fund deficit (Exhibit 1). This
general fund deficit is difficult to forecast with certainty, however, because of the protracted
delays in issuing annual audited financial statements as well as lack of proper fiscal controls
and poor financial management. Puerto Rico has also been in an economic recession for over
a decade, which has meant an eroding tax base. Therefore, even before Maria, the primary
1 The World Bank Group
2 American Community Survey and Center for Economic and Policy Research
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deficit was growing consistently and considerably. To finance these primary deficits, Puerto
Rico resorted to issuing debt which steadily became unsustainable. As the Oversight Board
began its work, the Commonwealth was projected to run structural annual deficits exceeding
$7 billion, or $3 billion before debt service.
EXHIBIT 1: PROJECTED PRE-MARIA DEFICIT BEFORE MEASURES AND STRUCTURAL
REFORMS (PRE- AND POST- CONTRACTUAL DEBT SERVICE)

It was amidst these protracted demographic, fiscal, and debt crises that
Hurricanes Maria and Irma hit the Island. Hurricane Maria has caused unprecedented
and catastrophic damage to Puerto Rico, its people, and its businesses. According to current
estimates, Hurricane Maria has created approximately $80 billion in damage, and is projected
to cause a real decline to GNP of 13.2% this fiscal year. On the other hand, over $50 billion in
Federal dollars is projected to be invested in helping Puerto Rico recover and rebuild from
Hurricane Maria. The New Fiscal Plan is thus written assuming substantial and timely support
from the Federal Government. This aid is projected to create temporary fiscal surpluses over
the next several years, but will not change the underlying structural problems in Puerto Rico’s
economy, which must be dealt with expeditiously. While Puerto Rico will likely experience a
brief stimulus from Federal disaster relief funding and is benefiting from a temporary reprieve
from debt service due to PROMESA and Title III, Puerto Rico must change its underlying
economic foundations to prevent fiscal imbalances from inevitably returning. Only by
attacking the structural problems plaguing Puerto Rico will it have laid the groundwork for a
new, growing, resilient economy.
Puerto Rico must urgently adopt a series of bold actions to improve its fiscal and
economic trajectory. These reforms and measures are essential to restoring growth,
opportunity, and prosperity to the people and businesses of Puerto Rico, and to making the
Government of Puerto Rico more efficient, effective, and responsive to its citizens. Moreover,
by adopting the most critical of these reforms and measures – labor reform – Puerto Rico can
invest an additional $500 million over the next three years into the well-being of the people of
Puerto Rico through targeted investments in healthcare and education so that they may have
the opportunity for a better tomorrow.
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Structural reforms
The New Fiscal Plan proposes a series of major reforms (“structural reforms”) to
fundamentally improve the trajectory of the economy and drive growth (Exhibit 2):


Human capital and labor reform: promoting participation in the formal labor force
through flexible labor regulations, creating incentives to work through Earned Income
Tax Credit (EITC) benefits and welfare reform, and providing comprehensive
workforce development opportunities. These measures are projected to increase
economic growth by 1.00% by FY2022 due to EITC and labor reforms, and by an
additional 0.16% from FY2033-2048 from long-term benefits of education and
workforce development.



Ease of doing business reform: promoting economic activity and reducing the
obstacles to starting and sustaining a business in Puerto Rico through comprehensive
reform to improve ease of paying taxes, registering property, and obtaining permits.
These reforms are projected to drive a 0.50% uptick in overall growth by FY2021.



Power sector reform: providing low-cost and reliable energy through the
transformation of PREPA and establishment of an independent, expert, and wellfunded energy regulator. This is projected to increase growth by 0.30% starting in
FY2020.



Infrastructure reform: prioritizing economically transformative capital investments
with Federal funds, and launching new operational initiatives to reduce the impact of
transportation delays.

EXHIBIT 2: IMPACT OF STRUCTURAL REFORMS

Fiscal measures
The New Fiscal Plan proposes a set of fiscal actions the Government must take (“measures”)
to increase Government revenues and reduce expenditures (Exhibit 3):


Enhancing tax compliance: Employing new technology and other innovative practices
to broaden the tax base, reduce fraud, and improve fairness to boost overall tax
revenues.



Right-rating taxes and fees: Adjusting existing taxes and fees to capture revenues from
under-leveraged sources, such as the excise tax on crude oil (“CRUDITA”).
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Tax law initiatives: reducing corporate, individual and sales and use tax rates, and
eliminating non-revenue generating incentives and subsidies, while maintaining
revenue neutrality.



Agency efficiencies: Consolidating agencies and deploying new management tools and
practices to deliver better government services for substantially lower cost.



Comprehensive pension reform: Improving the financial stability of public employees’
retirement funds and ensuring payment of pensions.



Reduction of appropriations: Lowering the fiscal burden on the Commonwealth and
encouraging sound fiscal self-management by reducing appropriations to
municipalities and the University of Puerto Rico.



Healthcare reform: Reducing healthcare cost inflation through a comprehensive new
healthcare model that prioritizes quality, cost-effective care.



Office of the CFO: Instituting fiscal controls and accountability, reducing special
revenue fund deficits, and improving governance, accountability, and transparency.

EXHIBIT 3: IMPACT OF REVENUE AND EXPENSE MEASURES ON OWN REVENUES AND
EXPENDITURES

Implementing these structural reforms and fiscal measures, which will provide lowcost and reliable energy, robust infrastructure, flexible labor regulations, an improved
regulatory and permitting environment, and a more effective and efficient public sector, will
enable companies to grow and prosper, leading to more, better jobs for residents and a
stronger tax base for the Government.
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EXHIBIT 4: NEW FISCAL PLAN PROJECTED SURPLUS BEFORE AND AFTER MEASURES AND
STRUCTURAL REFORMS

Puerto Rico cannot afford to meet all its contractual debt obligations, even with
aggressive implementation of these reforms and measures. Puerto Rico is
committed to repaying an affordable and sustainable amount of its outstanding debt and to
treating its creditors equitably; however, it needs a comprehensive restructuring of its debt –
in addition to the adoption of pro-growth structural reforms – to have renewed access to the
capital markets and to create the basis for a growing, sustainable economy. The best time to
implement these reforms and to restructure the debt is while Puerto Rico has the temporary
benefits of Federal disaster relief funding and a stay on debt service. Therefore, time is of the
essence. The New Fiscal Plan calls for ambitious and immediate action to return opportunity
and prosperity to Puerto Rico as soon as possible.
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PART I: Context for Puerto Rico’s current
economic and fiscal challenges
LONG-TERM ECONOMIC TRENDS IN
PUERTO RICO
Before being hammered by the most powerful hurricane to strike the Island in almost a
century, Puerto Rico’s economy had been in an acute recession for over a decade, the
Government had defaulted on debt exceeding the size of Puerto Rico’s annual GNP, and nearly
half of Puerto Ricans lived below the national poverty line. The reasons for these problems are
vast, but the root causes stretch back 40 years.
In the 1940s and 1950s, led by Operation Bootstrap, Puerto Rico’s economy grew rapidly and
productivity increased by 5% per annum as it transitioned from an agricultural-led to a
manufacturing-led economy. However, as economic performance began to decline in the
1970s, the Federal Government adopted two significant policies to help Puerto Rico shore up
its economy.
First, transfer programs increased dramatically, particularly as Puerto Rico started receiving
Nutritional Assistance Program (PAN) funding, eventually providing, in aggregate, a portion
of residents’ personal income that was twice the U.S. mainland average. In addition to raising
costs for the Puerto Rico budget, these programs at times created disincentives to work due to
benefits that were high relative to wages available in the formal labor market.
Second, in 1976, Section 936 of the Federal tax code was introduced to promote investments
by companies that could transfer their “intangible assets” to Puerto Rico, and thereby shift
profits to the Island. These Section 936 companies, which were mostly in pharmaceuticals and
life sciences, became a pillar of Puerto Rico’s economy, creating valuable local supply chains,
local banking deposits, and contributing substantial tax revenue. By 1996, however, Congress
decided to end Section 936, gradually phasing it out by 2006.
In the face of an anemic local private sector, the Government also expanded its employment
to the point that by 2000, 30% of Puerto Rico’s jobs were in Government and a full 40% of
workers with college degrees worked in the public sector. Large sectors like water, electricity
and ports are still run by public corporations, and have consistently created a drain on the
economy by delivering lower quality services at high costs while crowding out private
investment. There is also pervasive cross-subsidization between the Government and public
corporations and other parts of the public sector—such as free electricity to municipalities—
that obfuscates financial management and accountability. There is also a high degree of
political interference in decisions that affect every aspect of Puerto Ricans’ lives. As a result,
today Puerto Rico underperforms on all important measures of a modern economy, including
educational attainment, cost of electricity, quality of water, tax compliance, and labor market
participation.
In order to promote the private sector, the Government undertook a broad tax incentives
policy that led to a highly complex web of subsidies and special tax arrangements. These
actions did not promote growth or treat companies equitably. Furthermore, generous
Government transfer programs, in addition to Federal transfer programs, resulted in many
workers choosing not to work, or to receive benefits and work in the informal economy without
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paying taxes. Tax compliance has never been adequate in Puerto Rico, and it became
increasingly difficult in this environment.
Government revenues suffered and became increasingly hard to forecast. To make up for this
recurring and growing budgetary shortfall, the Commonwealth turned to the debt markets.
Puerto Rico bonds found themselves into every corner of the U.S. bond market and, as investor
appetite began to wane, the Government turned to securing new debt by various revenue
streams. The result was a highly complex financial structure that limited transparency and
financial accountability and management.
When the Great Recession hit in 2008, Puerto Rico’s economy was already in a fragile fiscal
and financial position. Since then, the economy has continued to worsen – Puerto Rico has
seen its GNP shrink by 20%, labor participation has fallen to a record low of 38%, and the
Island’s population has fallen by 10%. Today, Puerto Rico is much poorer relative to the U.S.
than it was in 1970.

ENACTMENT OF PROMESA
By 2016, Puerto Rico had accumulated over $50 billion in unfunded pension liabilities and
over $70 billion of debt, and was facing an imminent default. Because Puerto Rico and its
public corporations cannot take advantage of Chapter 9 of the U.S. Bankruptcy Code, and an
attempt to create a territorial bankruptcy law was struck down by the U.S. Supreme Court,
Congress stepped in to head off Puerto Rico’s financial and debt crisis by passing PROMESA,
the Puerto Rico Oversight, Management, and Economic Stability Act. PROMESA imposed an
automatic stay on Puerto Rico’s debt obligations and created the Financial Oversight and
Management Board for Puerto Rico (the “FOMB” or “Oversight Board”). The Oversight Board
is tasked with restructuring Puerto Rico’s staggering debt burden and restoring sustained
economic growth to Puerto Rico so that the Government can achieve fiscal balance and access
to the capital markets.
Immediately after its formation, the Oversight Board began working with the Government of
Puerto Rico to create a fiscal plan that would help the Government achieve fiscal responsibility
and regain access to the capital markets. The outcome of this work was the Commonwealth
Fiscal Plan that the Oversight Board certified on March 13, 2017 (the “March 2017 Certified
Fiscal Plan”). A few months later, the Oversight Board filed for Title III for the Commonwealth
Government, COFINA, HTA, ERS, and PREPA.
In September 2017, just months after the certification of the March 2017 Fiscal Plan,
Hurricanes Irma and Maria struck the Island, causing great devastation and fundamentally
altering the Island’s macroeconomic reality.

IMPACT OF HURRICANES MARIA AND
IRMA
On September 6, 2017 and September 20, 2017, Hurricanes Irma and Maria struck Puerto
Rico, causing unprecedented humanitarian, economic, and infrastructure-related damages
and upending the daily lives of Puerto Rico’s over 3 million residents. Thousands of residents
were left homeless, basic utilities were completely shut down (and have taken months to
become operational), and schools, hospitals, and businesses were destroyed. Tens of
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thousands of Puerto Ricans fled the Island. The Federal Government’s response has become
one of the largest and most complex disaster recovery efforts in U.S. history.
The damage inflicted on Puerto Rico by Hurricane Maria required that the March 2017
Certified Fiscal Plan be revised. Therefore, on October 31, 2017, the Oversight Board formally
requested that the Governor submit a revised fiscal plan for the Commonwealth, as well as for
its various instrumentalities. After months of hard work, engagement with stakeholders, and
intense negotiations with the Government, the Oversight Board determined that this fiscal
plan complies with the requirements of PROMESA, and accordingly, is proceeding to certify
it as the New Fiscal Plan.
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PART II. Puerto Rico’s Path to Fiscal and
Economic Sustainability
MACROECONOMIC AND DEMOGRAPHIC
TRAJECTORY POST-MARIA
The New Fiscal Plan must grapple with how the shock of Hurricanes Irma and Maria will
create a new economic reality for Puerto Rico in the years to come. Given this context, the New
Fiscal Plan projects there will be macroeconomic volatility in the wake of the storms. In
FY2018, there is projected to be a major decline in GNP, followed by a partial bounce-back in
FY2019 due to disaster relief funding, then a return to slightly above trendline by FY2023 due
to the impact of structural reforms.
EXHIBIT 5: REAL GNP GROWTH RATE, BEFORE AND AFTER MEASURES AND STRUCTURAL
REFORMS

This trendline has similarities to the growth trendline faced by other jurisdictions that have
suffered from major natural disasters (Exhibit 6).
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EXHIBIT 6: PUERTO RICO’S PROJECTED GROWTH TRAJECTORY COMPARED TO OTHER
JURISDICTIONS AFTER NATURAL DISASTERS

The economic outlook model, which forecasts GNP growth, primarily relies on a
comprehensive data set on the Puerto Rican economy from 1965 to 2017. It includes dozens of
variables that collectively describe the Puerto Rican economy (e.g., growth, population, capital
stock, etc.),3 and is largely impacted by four major factors: a) the pre-hurricane trendline of
Puerto Rico, b) short- and long-term impacts from the storm on economic activity and capital
stock, c) the stimulative impact of disaster relief assistance (discussed in Section 4.1), and d)
proposed measures and structural reforms (discussed in Section 4.2).
These factors result in a -13.2% decline in real GNP for FY2018, which is directionally in line
with the Fiscal-Year-To-Date (FYTD) activity of the Puerto Rican Economic Activity Index
(EAI) – a metric that historically tracks closely with GNP. From July to December of 2017, EAI
was down 9.4% from the previous year. Inflation rates (Exhibit 7) increase the real GNP
rate from 1.4-2.0% each year to reach the nominal GNP growth rate.
EXHIBIT 7: ANNUAL INFLATION RATE

3

The forecast relies on a 60-year comprehensive dataset applying statistical regressions to show the effects of multiple
distinct but inter-related components of the hurricane and economic response, testing the relationships between dozens of
variables, and isolating those that appear to have the strongest correlations
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Disaster relief spending
Disaster spending tends to have a major stimulative effect on an economy post-crisis.4 In
Puerto Rico, the level of public and private disaster relief spending is anticipated to be
significant when compared to the overall size of the economy. Public and private disaster relief
spending will impact the economy in two ways:
■

Stimulative impact over the life of the plan caused by spending that is
expected to be nearly 100% of the Island’s projected 2018 GNP. This stimulus
can come in multiple forms such as construction companies hiring local, unemployed
workers or workers from the mainland U.S. paying local withholding taxes and spending
money for food and lodging.

■

Expected improvement of the capital stock on the Island. The New Fiscal Plan
factors in significant damage to capital stock that is repaired, in part, by this large infusion
of capital, contributing to the bounce-back anticipated in FY2019 and for the bump in
growth above pre-Maria trend thereafter.

The New Fiscal Plan projects that ~$62 billion of disaster relief funding will enter
the economy from Federal and private sources. It will be used for a mix of individual
assistance (e.g., reconstruction of houses, personal expenses related to the hurricane such as
clothing and supplies), public assistance (e.g., reconstruction of major infrastructure,
roads, and schools), and to cover part of Puerto Rico’s share of the cost of disaster
relief funding (states often must match some portion of Federal public assistance spend).
Of that, ~$35 billion is estimated to be used for public assistance (between FEMA, CDBG,
other Federal agencies, and Commonwealth match spend) ~$19 billion for individual
assistance (between FEMA and CDBG funds), and ~$8 billion will be used for private
and business insurance pay outs. Finally, $375 million in CDBG funding is estimated to
be allocated to offset the Commonwealth’s expected cost-share requirements under
Federal programs (which is ~$1.0 billion over six years).

4

Relief aid after the Haitian Earthquake represented nearly 200% of overall GDP, providing a major economic “cushion”
after the humanitarian disaster. In Grenada, disaster aid equaled about 2/3 of GDP at the time, and despite declines
immediately after the hurricane, revenues returned to pre-storm levels after about two fiscal quarters and growth
rebounded quickly. The year after Hurricane Ivan (2005) Grenada’s economy grew at a faster rate than any year since
1985, at a clip of 12.5%
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EXHIBIT 8: PROJECTED PRIVATE AND PUBLIC DISASTER RELIEF FUNDING AND ROLL OUT

The major sources of disaster relief funding are detailed below:
■

FEMA Disaster Relief Fund (DRF): FEMA provides Individual Assistance to
individuals and families who have sustained uncovered losses due to disasters. FEMA also
provides public assistance for infrastructure projects and other permanent improvements.

■

HUD Community Development Block Grant- Disaster Recovery (CDBG-DR):
Based on a housing recovery plan, HUD provides CDBG-DR funding that can be used for
assistance to individuals (e.g., housing repair) and public assistance (e.g., infrastructure
development), or can also be used by the Government for certain operational costs (e.g.,
to cover their disaster relief funding match.) The supplemental appropriation included in
the Bipartisan Budget Act of 2018 stipulated that at least ~$2 billion be used to repair the
Island’s electric infrastructure (Public Assistance).

■

Private insurance funding: Large personal property and casualty losses have been
incurred in the aftermath of Hurricane Maria. Early analysis of data from the Office of
the Insurance Commissioner of Puerto Rico, adjusted for self-insured and other types of
coverage, was used to determine the amount that will be paid out to individuals and
businesses for major damages.

Disaster roll out for FEMA funds, CDBG funds, and private spending have been projected
separately:
■

Roll out of Public Assistance and private insurance funds. It is estimated to take
time for the Puerto Rican Government to meet the requirements necessary to access
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FEMA funding.5 As a result, projected roll out declines over time and is spread out as
shown in Exhibit 8.
■

Roll out of CDBG. It is estimated to be even slower given the length of time typically
needed for the application and disbursement process. As a result, projected roll out is
spread out over time, as shown in Exhibit 8.

In assessing impact of disaster relief funding on the economy of Puerto Rico, it is important to
isolate what portion of the disaster relief funding directly affects the local economy and what
portion flows to entities off-Island. The Plan estimates that, on a weighted average basis,
12.5% of funds will directly impact the local economy.6 This figure is estimated using
a weighted individual and public assistance (FEMA and non-FEMA) and is supported by
history of previous FEMA spending.
GNP is projected to rebound quickly in FY2019 in large part due to disaster relief funding, and
this has a direct positive influence across most revenue categories.

Impact of fiscal measures and structural reforms
By optimizing revenue collection and reducing government-wide expenses, fiscal measures
seek to revitalize and transform the Government of Puerto Rico. However, given the impact
on public spending, there is a contractionary impact on the economy in the short term. These
measures are necessary to drive fiscal sustainability in the long term. In fact, they drive
significantly more in savings than revenues lost due to economic contraction. In addition, the
economic contraction from cost-saving measures is limited in the long-term, while such
measures are critical for providing long-term financial stability. The macroeconomic impact
of the measures is summarized in Exhibit 9 below.
EXHIBIT 9: MACROECONOMIC IMPACT OF FISCAL MEASURES

The timing and impact of structural reforms are based on work done by the IMF on similar
reforms implemented in Europe, utilities reform in Latin America, and broadly accepted
metrics for measuring improvement in the World Bank’s Ease of Doing Business Rankings.
Structural reform benchmarks broadly come from nations or jurisdictions without monetary
policy options, like Puerto Rico. Examples used include Eurozone nations, U.S. states, or
5

According to FEMA and Government reports, FEMA spend in Puerto Rico has been slower than anticipated in 2018. It has
also been slower in Puerto Rico than in other natural disasters to which FEMA has responded in 2018 (Economist, 2018)

6

Estimated using local contracts (e.g., PREPA contract representing public project assistance and a multi-unit residential
construction project representing Individual Assistance, which were estimated to have a 10% and 17% pass-through on
the economy, respectively). Maintenance and repair of projects related to individual assistance have less specialized
requirements and can expect a larger pass through from direct labor. Historical FEMA spending and the percentage of
DHS contracts awarded to local Puerto Rican firms supported this figure

13
New Commonwealth Fiscal Plan

Case:17-03283-LTS Doc#:3126-1 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW Certified Fiscal Plan (2018) Page 22 of 145

Desc:

countries that had currencies pegged to the United States Dollar – and therefore lack monetary
flexibility as does Puerto Rico. Labor, energy, and doing business, reforms are
projected to increase GNP by 1.80% by FY2022 (Exhibit 10). K-12 education reforms
add an additional 0.01% annual impact beginning in FY2033, resulting in total GNP increase
of 1.96% by FY2048.7
EXHIBIT 10: MACROECONOMIC IMPACT OF STRUCTURAL REFORMS

Population projections
In the past five years, Puerto Rico’s population has trended downward by 1-2% every year as
residents have left to seek opportunities elsewhere and birth rates have declined.8 This trend
accelerated after the storm, as many lost houses, jobs and loved ones. While some of these
people are projected to return as the Island rebuilds, population is still projected to decline
over the period of the New Fiscal Plan – by ~12% over five years (Exhibit 11).9 Much of this
is based on estimated net departures in FY2018, while in the long term, population is projected
to continue to decline, but at a rate closer to pre-hurricane trends. One key element of the
population projection is the assumption that the low historical rate of immigration into Puerto
Rico will continue.

7

The impact of educational / human capital structural reforms is 0.28% by FY2060

8

Federal Reserve Bank of St. Louis Economic Research (FRED)

9

The New Fiscal Plan adopts demographic projections calculated by the Oversight Board’s demographer. The projections
were initially presented in an Oversight Board listening session held on November 16, 2017 and have since been updated
to incorporate the latest available migration data and economic growth projections, as well as real-time estimates of
population loss since the hurricane (e.g. net airplane departures)
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EXHIBIT 11: PROJECTED POPULATION CHANGE

FISCAL PLAN FINANCIAL PROJECTIONS
Before measures and structural reforms (“baseline forecast”), there is a pre-contractual debt
service surplus in FY2018-20, due to revenues buoyed by a positive macroeconomic trajectory
resulting from the massive disaster relief funding stimulus, as well as significant Federal
Medicaid funding. Over the long term, in the baseline forecast this surplus is not sustainable,
as Federal disaster relief funding slows down, Supplemental Medicaid funding phases out, Act
154 and Non-Resident Withholding revenues decline, and pensions and healthcare
expenditures rise. Without major Government action, the Island would suffer an annual
primary deficit of over $1.9 billion starting in FY2021.
Fiscal measures and structural reforms contained in the New Fiscal Plan will transform the
deficit into a surplus for the life of the Fiscal Plan, as structural reforms will drive a 1.80%
increase in growth, and fiscal measures will drive ~$12 billion in savings and extra revenue by
FY2023. After fiscal measures and structural reforms and before contractual debt service,
there is an annual surplus starting in FY2018. After contractual debt service, however, this
drops to an annual deficit for all years of the plan (Exhibit 12).
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EXHIBIT 12: PROJECTED DEFICIT / SURPLUS PRE- AND POST-MEASURES AND STRUCTURAL
REFORMS

Baseline revenue forecast
Major tax revenue streams (Exhibit 13) include non-export sector General Fund revenues
(including individual, corporate, and sales and use taxes) and export sector revenues
(including Act 154 excise taxes paid by multinationals operating on the Island, and NonResident Withholdings), as well as Federal funding.
EXHIBIT 13: MAJOR REVENUE CATEGORIES
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Non-export sector General Fund revenue projections

In the aftermath of the hurricanes, actual tax receipts have been closely monitored to measure
the near-term fiscal impact. Using these actuals and other inputs, the New Fiscal Plan projects
a drop of ~14% in General Fund revenues in FY2018, adjusted for one-off events.10
Individual income taxes: Individual income taxes are concentrated, with 78.2% of
revenues coming from the 8.7% of returns reporting income above $60,000 per year.
Revenues from individual income tax are down ~3% FYTD as of February, relative to FY2017
actuals11. This likely reflects most of the impact of the hurricane on wage earnings, but it is
possible that estimated tax payments (e.g., by self-employed or high net worth individuals) are
running ahead of where they will be at year end, at which point there could be large refund
claims. To account for this risk, Hacienda estimates that a marginal additional increase in
deductions in FY2018 will drive a $112 million negative variance.12 With this $112 million in
extra deductions, income tax revenues for FY2018 are projected to be ~8% lower than in
FY2017 when adjusted for extraordinary items.
Corporate income taxes: There is also concentration in tax receipts among the largest
corporations operating in Puerto Rico (e.g., ~29% of corporate income tax is paid by 20
corporate taxpayers).13 Corporate tax revenues are down ~11% FYTD relative to FY2017, and
are projected to continue this trend. Finally, Hacienda is projecting personal property,
casualty, and business interruption losses will result in a $102 million marginal fall in
corporate tax revenues. The current trendline, in addition to these deductions, results in an
adjusted year over year decline of 18.6% from FY2017.
Sales and use taxes (SUT):14 SUT revenues are down ~9% FYTD relative to FY2017, but
have fallen 14.3% since the hurricane – a trend that is projected to apply to the rest of the fiscal
year. Unlike income taxes, where monthly cash flows can only help approximate annual tax
liabilities, sales and use taxes are collected throughout the year and remitted on a regular basis
(varies depending on size of taxpayer). Emergency measures taken by the Government
immediately after the hurricanes account for ~$100 million in losses, while outmigration,
business closures, and general disruption (e.g., due to power outages) will likely account for
the rest of the drop. The application of this base trend through June 2018 results in a yearover-year decline of ~10.4% from FY2017 (inclusive of non-General Fund SUT funds such as
CINE, FAM, and COFINA).
Other General Fund Revenue (Motor Vehicles, Alcoholic Beverages, Cigarettes):
The trendline for other General Fund revenues is projected to continue in line with post-Maria
actuals to date, resulting in a 2.2% increase for alcoholic beverages, a 25.4% increase for
cigarettes, a 14.3% decline for motor vehicles, and a 28% decline for “other general fund
revenues” which includes fees/penalties and dividend taxes (all figures are adjusted for

10

The New Fiscal Plan estimates for income taxes and SUT for FY2018 are based on actuals through February 2018, with
the five-month post-storm average trend line continuing through the end of the fiscal year. Additional adjustments are
included for income taxes and corporate taxes due to the expected deductions for unreimbursed property damage

11

All actuals are adjusted to normalize for extraordinary non-recurring item

12

This calculation is based on casualty and personal property loss estimates from Hurricane Georges, and the impact is
intensified (by about 4x) to account for the increased severity of Maria. Hacienda’s analysis here would result in ~20%
increase in tax refunds/ deductions, which is in-line with the impact seen on U.S. Federal tax refunds in 2001 and 2008, in
the aftermath of two large economic recessions

13

Hacienda historical reports

14

All analyses for the purposes of the New Fiscal Plan are all-inclusive of sales and use tax revenues. Monthly and
quarterly general fund SUT trends are variable due to differences in year over year timing of when COFINA and other caps
are hit
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extraordinary events and Commonwealth policies on tax exemptions and holidays in response
to the storm).15

5.1.2 Export sector revenue projections
Act 154 and Non-Resident Withholding (NRW) tax revenues have proven to be far less resilient
than other types of revenues after the hurricane.16 For FY2018, Act 154 is expected to decline
~15%, and NRW revenues are projected to decline ~15%. Both revenue types are concentrated
in a small number of multinational corporations, and the absence of payments from large
payers in previous years has had an impact on the overall trendline of these revenues. From
FY2017 to FY2023, Hacienda estimates that ~51% of Act 154 and 28% of NRW revenues will
erode (Exhibit 14) due to the combination of Federal tax reform (reducing Puerto Rico’s
attractiveness as a low tax jurisdiction for multinationals) and hurricane impacts (creating
challenges restoring manufacturing operations and exporting). In some cases, these
disruptions revealed concentration risk in Puerto Rico that manufacturers may consider in
making future business continuity plans.
EXHIBIT 14: PROJECTED ACT 154 AND NON-RESIDENT WITHHOLDING (NRW) REVENUES

5.1.3 Medicaid Federal funding
In the steady state, Medicaid costs are typically funded primarily by the Commonwealth, as
there is a cap on available Federal funding. Yearly Federal funding streams for the
Commonwealth are the following, projected based on current law and statutory growth rates:
■

Standard annual Federal Medicaid funding. Although Puerto Rico has a 55%
Federal matching assistance percentage (FMAP), this amount is capped each year at an

15

While these numbers are not adjusted for deductions, they are adjusted for what Hacienda views to be “one-off events.”
For example, Hacienda removed $13M from cigarette taxes in Nov. 17 due to non-recurring promotions offered by gas
stations and convenience stores, and removed $18.3M from motor vehicle taxes due to a spike in car sales promotions

16

As of February 2018
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amount that is below 10% of costs. As of FY2018, this funding stream was capped at under
$400 million, and though the cap grows each year, it does not keep pace with healthcare
expenditure growth.17
■

Children’s Health Insurance Program (CHIP) funding. CHIP funding is not
subject to a Federal cap. It also has a higher FMAP at 91.5%, though this Federal cost share
is projected to decrease in FY2020 with the expiration of the Affordable Care Act’s
temporary increase. In FY2018, this amount totaled $172M.

■

Each year, funds are passed directly through to the Department of Health, totaling
$200 million out of the annual Federal funds available for Medicaid. This funds Federally
Qualified Health Centers (Centros 330, “FQHC”) and Medicaid Operations.

In FY2018, however, the available share of Federal funds is much higher due to several Federal
fund sources. Additional Federal funding is provided in FY2018 by remaining Affordable
Care Act (ACA) block grant funds (approximately $598 million as of the beginning of the
fiscal year) and supplemental FY2017 Omnibus Federal funding of $296M.
In addition, in February 2018 the Bipartisan Budget Act of 2018 (BBA) allocated a
supplemental $4.8 billion of Federal funding to Puerto Rico Medicaid, for use between
January 2018 and September 2019. Per CMS guidance, this funding is estimated to apply only
as a reimbursement for eligible populations (i.e., Federally funded Medicaid expenses). The
Puerto Rico Health Insurance Administration (ASES) will spend as much of the allocation as
possible before drawing down any remaining ACA funds, which can resume use from
September 30, 2019 until expiration in December 31, 2019.
Depending on the exact parameters of eligible spending (e.g., if Commonwealth-funded
populations and/or some dual-eligible CHIP members are eligible), ASES will be able to
absorb between $4.2 billion and $4.8 billion of the allocated funding for core Medicaid
expenditures.18 It will continue to receive its annual CHIP,19 FQHC, and DOH Medicaid
operations funding.
Exhibit 15 outlines expected Medicaid Federal fund receipts. Starting in FY2020,
Supplemental funding is projected to phase out. This funding cliff indicates the imperative and
urgent need to implement cost-saving measures to reduce long-term Medicaid costs (Medicaid
expenditures are discussed in detail in Section 5.2.2).

17

According to the Social Security Act, the cap grows by the medical component of CPI-U as reported by BLS each year.
From FY2011-FY2016, this growth averaged 2.9%. This inflation rate differs from the healthcare inflation index for
Medicaid and Medicare used elsewhere in this New Fiscal Plan (7.1% from FY2018-FY2023, and 5.6-4.7% in the longterm, as discussed in the Appendix). Instead, the medical component of CPI-U includes other factors that lower the
inflation rate by approximately 3-5 percentage-points, meaning the increase in the Federal funding cap will not keep up
with actual increases in expenditures

18

Current assumption is that only Federally funded Medicaid beneficiaries (excluding all CHIP and Commonwealth
members) are eligible for reimbursement using BBA funds. These beneficiaries represent approximately 80% of total MCO
disbursements, 100% of Platino premiums, all administrative costs, and less any cost-saving measures (described in
Chapter 14) that reduce reimbursable spend during the timeframe

19

CHIP funding will continue at 91.5% FMAP until expiration of the ACA enhanced FMAP in September 2019. At that point,
FMAP will return to 68.5% pre-ACA level, according to §2101(a) of the Affordable Care Act which amended §2105(b) of
the Social Security Act
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EXHIBIT 15: MEDICAID EXPECTED FEDERAL FUND RECEIPTS

Baseline expenditure forecast
Over the next five years, baseline expenditures are set to increase over FY2017 due to inflation
and increases in Medicaid and pensions costs (Exhibit 16).
EXHIBIT 16: MAJOR EXPENDITURE CATEGORIES

5.2.1 Payroll expenses and non-payroll operating expenditures
Payroll expenses: The expenditure model holds payroll constant at the FY2018 approved
budget levels based on the Fiscal Plan Compliance Act. Payroll projections do not assume
20
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reductions from either attrition or absenteeism, as reductions would need to be met with limits
on rehiring to truly capture any cost savings – therefore, any workforce reductions will be
captured only through fiscal measures. Further, whereas the March 2017 Fiscal Plan included
a payroll freeze through FY2019 (which is reflected in the baseline), the extension of this
payroll freeze is proposed by the New Fiscal Plan and will therefore be counted as a measure.
After FY2019, all figures are projected to grow by Puerto Rican inflation.
Non-Personnel Operating Expenses: Like payroll expenses, non-personnel operating
expenses are projected to be frozen FY2018-FY2019 by the March 2017 Fiscal Plan measures,
with costs growing by inflation thereafter. Utility costs are based on the historical cost of
government payments for utilities-related costs.

5.2.2 Medicaid costs
Medicaid costs are projected to reach over $3.6 billion annually by FY2023 (Exhibit 17).
These costs are primarily driven by the cost per member per month (PMPM) and the number
of people enrolled in Medicaid (Federal and Commonwealth), CHIP, and Platino dual eligible
programs. Other categories also contribute, including health-related expenses (e.g., HIV and
Pulmonary programs) and program administration, bringing total expenditures to $3.7 billion
by FY2023.
In the short term, Hurricane Maria is expected to affect both PMPM and enrollment, as
evidenced by historical post-disaster environments. From August (pre-Maria) to March 2018,
actual enrollment data has indicated nearly a 5% increase in enrollment, as residents face
higher rates of utilization and struggle to fulfill basic needs. Other post-disaster areas have
exhibited a similar spike in proportion of population enrolled in Medicaid but have shown that
enrollment soon declines back to trend.20 Similarly, the proportion of Puerto Ricans enrolled
in Medicaid is expected to slightly drop after a time. As the overall population of Puerto Rico
decreases, the Mi Salud population will decline concurrently, but will likely lag overall
outmigration trends by a year due to the time needed for individuals to switch to a new plan
once they have left the Island.
PMPM costs are projected to grow at 7.1% annually. This rate combines normal healthcare
cost inflation rate of 6.0% experienced in Puerto Rico before the storm,21 along with an
additional 1.1% observed in other post-disaster environments.22

20

Analysis included effect of Hurricane Katrina on Medicaid population in New Orleans. Directly following the storm, the
proportion of overall population on Medicaid spiked, but declined beginning a year after the hurricane. Source Louisiana
Department of Health and Hospitals, Bureau of Health Services Financing. “Louisiana Medicaid Annual Report,” 20052009, http://dhh.louisiana.gov/index.cfm/newsroom/detail/1699/

21

From 2011-2016, the CAGR for PMPM inflation in Puerto Rico averaged about 6.6% (ASES analysis of historical PMPM
rates). Milliman actuarial analysis projects a 5-7% PMPM inflation rate from FY2018-FY2020 and 4-6% PMPM inflation
rate from 4-6%

22

NBER working paper 22272 analyzing fiscal effects of hurricanes on healthcare costs. Table 7, Panel B coefficient for
implied effect after 7.5 years spread year over year; Took the value of the implied effect after 7.5 years (0.085); Divided
this by the number of years (7.5); Provided the change year over year = 0.085/7.5 = 0.0113; Then, interpreted the
coefficient; Given the y variable is logged, the interpretation is: (change year over year) * (100%) = % change year over
year, generating a 1.13% change projected year over year. Deryugina, Tatyana. “The Fiscal Cost of Hurricanes: Disaster
Aid Versus Social Insurance.” National Bureau of Economic Research, May 2016
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EXHIBIT 17: PROJECTIONS FOR MI SALUD BASELINE PMPM AND ENROLLMENT (NOT
INCLUDING PLATINO)

Other costs, which include HIV/PDP, Health Insurance Provider Fee, Air Ambulance, MC21
Administrative Fee, Super Utilizers, and Pulmonary, among others, are projected to grow at
the rate of Puerto Rico inflation.
Expenditures for the Platino dual eligible program were estimated using a consistent $10
PMPM over FY2018-FY2023, representing payment for wrap-around services supplementing
main Medicare coverage. Enrollment is projected to be affected similarly to Medicaid
enrollment, though with less fluctuation in actual proportion of population enrolled.23 Platino
costs are expected to total $29 million in FY2018 and decline slightly to $28 million by
FY2023.

5.2.3 Other costs
Appropriations: Baseline municipal appropriations are projected to remain constant at
~$220 million from FY2018-FY2023, with the exception of a one-time allotment to
municipalities as a result of Hurricanes Irma and Maria, which is to be provided in FY2018 for
the amount of $78 million, and which will be allocated on the same basis as the existing
municipality subsidies. The University of Puerto Rico appropriation baseline is $708 million
in FY2018 and remains ~$717 million from FY2019-FY2023.
Pension costs: Projections rely on demographic estimations for Employees’ Retirement
System (ERS), Teachers’ Retirement System (TRS), and Judicial Retirement System (JRS)
populations and benefit obligations, and include updated data and actuarial projections for
regular TRS and JRS benefits (extrapolated to update estimates for ERS). From FY2018FY2023, costs are projected to grow slowly but remain approximately $2.3 billion for the New
Fiscal Plan period.24 Starting in FY2018 ERS pension benefits have been paid on a pay-as-yougo basis, given that the majority of the liquid assets in the retirement system have been
depleted.
Capital expenditures: Centrally funded maintenance and capital expenditures of the
Commonwealth (excluding PREPA, PRASA, HTA self-funded capex/one-time transfers) is
23

Projected based on a smaller observed spike in actual enrollment from pre- to post-Maria relative to Medicaid spike

24

Projections for pension expenses are provided by Pension Trustee Advisors (PTA) calculations
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expected to be $400 million annually. Of this, $124 million will be appropriated to HTA and
UPR, with the remaining $276 million for use by the Commonwealth. The capital expenditure
costs are lower in the short-term because of the large disaster relief funding allocations from
the Federal Government and from Puerto Rican cost match. HTA’s capital expenditure funds
will be used to support reconstruction, maintenance, traffic reduction, completion of the
strategic network, and P3-related expenditures. UPR’s capital expenditure funds will support,
among other projects, Phase III of the large Molecular Sciences building, Building restoration
at Rio Piedras, and the development of a major campus building at Mayaguez.
Independently Forecasted Component Units (IFCUs): IFCUs in the New Fiscal Plan
include Puerto Rico Industrial Development Company, Public Buildings Authority, Ports
Authority, State Insurance Fund Corporation, Medical Services Administration, Tourism
Company, Health Insurance Administration, Cardiovascular Center, Housing Finance
Authority, Department of Agriculture, Integrated Transport Authority, AAFAF, and
Convention Center Authority. From FY2018-FY2023, IFCU payroll expenditures are projected
to be ~$600 million annually. Non-payroll operating expenditures are projected to remain at
~$1.1 billion annually.
Cost share of disaster relief funding: Federal funds for public assistance typically require
a local match from the entity receiving them (anywhere from 10-25% of funds). In the case of
Puerto Rico, the New Fiscal Plan projects that the Commonwealth will need to cover an
estimated 10% of Federal public assistance funds, amounting to $1.1 billion from FY2018FY2023. However, a certain portion of this is expected to be covered by CDBG funds (e.g., 25%
of the initial $1.5 billion allocated from HUD in February, which would amount to ~$188
million from FY2018-FY2023). Thus, total cost share incurred by the Commonwealth is
expected to be $870 million from FY2018-FY2023.
Title III costs: Commonwealth Title III expenses are projected to be $1.5 billion for FY2018
to FY2023, comprised of professional fees (approximately $1.1 billion over six years) and
funding for the Oversight Board ($430 million over six years). The estimate for professional
fees was developed, in conjunction with the Government, by analyzing FY2018 run-rate
billings based on available information and soliciting input from certain professionals. Fees
were benchmarked versus comparable restructuring situations that yield an average
professional-fee-to-funded-debt ratio of 1.89% relative to 1.65% projected for the
Commonwealth (Exhibit 18).
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EXHIBIT 18: PROJECTED TITLE III COSTS RELATIVE TO OTHER MAJOR RESTRUCTURINGS

Emergency reserve: The Commonwealth must establish an emergency reserve of $1.3
billion, or ~2.0% of FY2018 GNP, by reserving $130 million per year for 10 years. The
methodology supporting this reserve is informed by guidance provided to The Bahamas,
another Caribbean island, by the International Monetary Fund in defining an adequate
emergency reserve (2-4% of GNP, accumulated at ½% per year).25 Restrictions on the use of
this fund must ensure that it is a true emergency reserve.

LONG TERM PROJECTIONS AND DEBT
SUSTAINABILITY ANALYSIS
While the New Fiscal Plan emphasizes the period from FY2018-FY2023, the Plan’s core goal
is to put Puerto Rico on a path towards long-term fiscal balance. The Government’s existing
bonded debt also is long-term, with final maturities on some credits extending out 40 years
from today to FY2058. Accordingly, long-term projections are an important component in
evaluating the Fiscal Plan’s implementation and in the resulting Debt Sustainability Analysis
(DSA).

Macroeconomic, revenue and expenditure projections
Most macroeconomic trends are forecast to continue their current trajectories through the
next 40 years, and slowly revert toward the pre-hurricane trend line as the impact of the
hurricane (and the disaster relief funding) begin to wane. Population for example, is
25

IMF Bahamas Article IV report published March 22, 2018
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influenced by GNP, death and birth rates, and net migration, with the latter having the most
significant impact. Population reaches a run-rate of negative 0.5% by FY2048. Meanwhile,
real growth reaches a trend of 0.7% by FY2048 after fiscal measures, aid, and structural
reforms. Inflation on the other hand, settles at a run-rate of 1.94% as it is expected to converge
to mainland forecasts.
Most revenues are projected to grow with nominal GNP in the long term26. This includes SUT,
Corporate Income Tax, Personal Income Tax, Non-Resident Withholding not paid by Act 154
entities and most General Fund revenues. Exceptions include:
■

Alcoholic beverages and cigarette-related tax revenues, which are expected to grow
by inflation and population. This assumption is supported both by relatively constant
alcohol consumption in growing economies along with long-term decline in cigarette
consumption both in Puerto Rico and in the U.S. mainland.

■

Rum excise on off-shore shipments, is expected to grow by mainland population and
is partially driven by the statutory waterfall by which rum excise taxes are paid into the
general fund.

■

Non-Resident Withholding (NRW) and Act 154 revenues, which will face further
decline due to additional patent expiry risk and US tax ruling related risks. This risk is
reflected in a $100 million per year annual step-down beginning in FY2028 through
FY2031 in Act 154 revenues as patent expiry is anticipated to accelerate in this period.
NRW payments made by Act 154 payers are projected to follow this same trajectory. Both
remain flat at ~35% and ~60% of their FY2018 levels, respectively, after this “step-down”
period ends in FY2031.

Federal funds behave differently and grow based on historical and statutory appropriations.
Medicaid is the most significant form of Federal funding and standard Medicaid matching
funds grow by the medical services component of CPI-U, CHIP funding grows proportional to
CHIP cost growth, Municipal intra-governmental transfers remain constant, and prescription
drug rebates grows proportional to healthcare costs and population.
Just as most revenues grow by GNP, payroll, non-payroll operating expenditures and
utilities all grow by standard inflation,27 as do baseline appropriations after FY2023.
Meanwhile, capital expenditures are anticipated to rise to 1.9% of GNP by FY2034, as
Puerto Rico must sustain a higher level of maintenance and rely on its own funding for capital
investments (rather than disaster relief funding). Medicaid premiums also grow at a faster
pace than standard inflation, and instead grow by healthcare inflation (linear decline to 4.6%
in long term) and population growth. Non-premium costs, such as administrative and “other”
Medicaid costs grow by standard inflation in the long-term.
The long-term macroeconomic projections show trends for the key metrics shown below
(Exhibit 19).

26

This methodology is consistent with general IMF forecasting approaches and is intended to capture the overall change in
consumption, investment and production within the economy

27

Due to constraints on adding additional costs beyond inflation-related adjustments
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EXHIBIT 19: 40 YEAR FINANCIAL PROJECTIONS

Without sustained fiscal measures and aggressive structural reforms, there would be a
significant deficit over 30 years. However, expenditure measures are set to increase with
inflation (and healthcare with long-term health inflation), while revenues are expected to grow
with GNP – thus, both help reduce the deficit (Exhibit 20).
EXHIBIT 20: PROJECTED LONG-TERM SURPLUS / DEFICIT
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Meanwhile, the cumulative impact of structural reforms in the long-term drives over $80-90
billion, thereby generating much of the future surplus. Without such structural reforms, there
would be deficits by FY2029 (Exhibit 21).
EXHIBIT 21: ANNUAL GAP/SURPLUS BASED ON IMPACT OF STRUCTURAL REFORMS

Debt Sustainability Analysis (DSA)
The DSA is intended to provide a framework for assessing the long-term capacity of the
Government to pay debt service on its bonded debt. Debt levels post-restructuring need to be
sustainable over the long-term and consistent with both a minimal risk of default on the
restructured debt and a recovery of market access for future new money capital borrowings
for ongoing infrastructure investment. The analysis begins with the selection of the most
appropriate peer group against which to benchmark Puerto Rico. The DSA then applies rating
agency metrics for that benchmark group to Puerto Rico to arrive at an assessment of what
debt levels are sustainable in light of the long-term projections and the peer metrics. Net TaxSupported debt is defined as debt payable from statewide taxes and other general resources,
net of obligations that are self-supporting from pledged sources other than state taxes or
operating resources (such as utility or local government revenues).
U.S. States as peer comparables. For many reasons, U.S. states are the most appropriate
comparison group to use in benchmarking sustainable debt levels for Puerto Rico. Like U.S.
states, Puerto Rico does not control its own currency, has no access to IMF restructuring
support programs or similar international sovereign relief funding packages, and traditionally
has been reliant on access to the same long-term municipal bond market used by the U.S.
states to finance their capital needs. Puerto Rico’s bonds also are rated by the same rating
agency analyst groups that assign ratings to U.S. states, not by foreign sovereign bond rating
analysts. For these and other reasons, Puerto Rico has more similarities to U.S. states than to
sovereign nations. By virtually any measure tracked by the rating agencies, Puerto Rico’s
existing debt levels are a clear outlier relative to these U.S. state peers (Exhibit 22).
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EXHIBIT 22: US STATES AS COMPARABLES

While some observers note that Puerto Rico residents do not pay Federal income taxes, they
do pay full Social Security and Medicare taxes, and the low per capita income levels would
place most Puerto Ricans in a tax bracket where they would otherwise pay little or no Federal
income tax anyhow. Meanwhile, Federal reimbursement levels provided to Puerto Rico for the
largest Commonwealth spending programs (including Medicaid and transportation), are
capped at levels well below the FMAP and Federal Highway reimbursement levels provided to
comparably sized and wealthier states. Puerto Rico residents also pay graduated income taxes
to Puerto Rico at brackets comparable to the Federal income tax rates, thereby providing funds
needed to provide services to the Puerto Rico resident population that is far poorer than the
population of any U.S. state. Yet Puerto Rico receives less Federal support. The most recent
U.S. Census Bureau estimate of per capita income in Puerto Rico was $11,688,28 67.9% below
the lowest U.S. state and 76.8% below average U.S. state 2017 per capita income.29
In general, foreign sovereigns are not the closest comparable to use in determining Puerto
Rico’s debt sustainability levels given the reasons described above; but of foreign sovereigns,
smaller European Union countries offer the closest comparator. Like Puerto Rico, these E.U.
nations also lack their own currency and monetary policy levers, although they can and do
access IMF financial support. Puerto Rico’s current debt levels are also an outlier when
compared to these E.U. sovereigns (Exhibit 23).

28

U.S. Census Bureau 2016 Estimate

29

U.S. Bureau of Economic Analysis in the March 22, 2018 release
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EXHIBIT 23: EU SOVEREIGNS AS COMPARABLES

Metrics for debt sustainability. Viewing U.S. states as the most comparable group for
benchmarking Puerto Rico, the DSA uses the metrics in the May 2017 Moody’s Investors
Service report “U.S. State Government Debt Analysis” to develop a range of levels for
sustainable debt capacity, including maximum annual debt service levels for Puerto Rico on
its restructured existing debt. The key debt ratios for the ten lowest indebted states, the ten
highest indebted states, and the mean for all U.S. states are shown below (Exhibit 24).
EXHIBIT 24: KEY DEBT RATIOS FOR TEN LOWEST INDEBTED STATES
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Exhibit 25 uses the long-term 30-year macroeconomic forecast to determine a range of
implied debt capacity based on the debt metrics of the average U.S. state. The debt capacity
ranges shown are based off the following four methodologies: (i) Debt to Own Source
Revenues, (ii) Debt per Capita, (iii) Debt to State Personal Income and (iv) Debt to GDP.
Implied debt capacity and expected growth in debt capacity must be sufficient to cover both
restructured debt and future debt issuance. The 5-year average capacity statistics represent
the average par amount between the four methodologies of an implied 5%, 30-year level debt
service structure.
EXHIBIT 25: IMPLIED NET TAX-SUPPORTED DEBT CAPACITY RANGE BASED ON AVERAGE
U.S. STATE ($M)

Exhibit 26 uses the long-term 30-year macroeconomic forecast to determine a range of
implied debt capacity based on the debt metrics of the 10 highest U.S. states. The debt capacity
ranges shown are based off the following four methodologies: (i) Debt Service to Own Source
Revenues, (ii) Debt per Capita, (iii) Debt to State Personal Income and (iv) Debt to GDP.
Implied debt capacity and expected growth in debt capacity must be sufficient to cover both
restructured debt and future debt issuance. The 5-year average capacity statistics represent
the average par amount between the four methodologies of an implied 5%, 30-year level debt
service structure.
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EXHIBIT 26: IMPLIED NET TAX-SUPPORTED DEBT CAPACITY RANGE BASED ON TOP-10 U.S.
STATE DEBT METRICS ($M)

The illustrative implied levels of the Government’s restructured debt in the previous chart are
calculated by applying the Net Tax Supported Debt ratios of the “top ten” U.S. states (in terms
of debt load) to Puerto Rico’s future projected GDP, population and Own-Source
Revenues. Debt Service to Own Source Revenue figures are derived assuming debt service of
a long-term level debt service structure, with a 5% average coupon. It is important to note that
Moody’s has issued proposed new U.S. state rating criteria that update traditional “Debt
Service Ratio” (Debt service/Own Source Revenues) to a “Fixed Costs/State Own Source
Revenues” ratio that encompasses both debt and pension expense, a shift that makes the New
Fiscal Plan’s pension-related measures all the more important to see fully implemented.
Maximum annual debt service cap on restructured fixed payment debt. The
implied debt capacity and expected growth in debt capacity must be sufficient to cover both
the payments due on the restructured debt and all payments due on future new money
borrowings. Accordingly, the aggregate debt service due on all fixed payment debt issued in
the restructuring of the Government’s existing tax-supported debt should be capped at a
maximum annual debt service (“MADs”) level. The cap would be derived from the U.S. state
rating metrics, and specifically from what Moody’s calls the “Debt Service Ratio.” The Debt
Service Ratio is the ratio of total payments due in a year on all existing net tax-supported debt
over that state government’s own-source revenues (i.e., excluding Federal transfer payments)
in that year.
The Moody’s report indicates that the average Debt Ratio for the all U.S. states is 4.4%. The
Moody’s report indicates that the average Debt Ratio for the top 10 most indebted states is
8.8%. To the extent either of these Debt Ratios is used to set a MADs cap on the restructured
debt and the Primary Surplus is below the MADs level, then the debt service due on fixed
payment debt would need to be set at the lower of the amount available for debt service or the
MADs limit.
Any additional cash flow above the MADs cap applied to the restructured fixed payment debt
that is generated over the long-term from successful implementation of the New Fiscal Plan
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could be dedicated to a combination of contingent “growth bond” payments to legacy bond
creditors, debt service due on future new money borrowings needed to fund Puerto Rico’s
infrastructure investments and additional “PayGo” capital investment to reduce the
Government’s historically out-sized reliance on borrowing to fund its needs, among other
purposes.
Debt sustainability analysis. Exhibit 27 below calculates implied debt capacity based on
a range of interest rates and Fiscal Plan implementation risk factors under an assumed
illustrative 30-year term and level debt service. The implementation risk factor is calculated
by reducing the amount of projected cash flow available per year for debt service by a certain
percentage. For example, a 20% implementation risk factor case would use only 80% of the
projected cash flow available to pay debt service on fixed payment debt.
EXHIBIT 27: IMPLIED DEBT CAPACITY BASED ON RANGE OF INTEREST RATES AND
IMPLEMENTATION RISK FACTORS ($M)

Restoration of cost effective market access. Ultimately, the Government must develop
and adhere to structurally balanced budgets reflecting ongoing fiscal discipline, timely
publication of audited financial statements and related disclosure information and restructure
its current excessive debt load to a sustainable level. As Puerto Rico seeks to regain costeffective capital markets access, rating analysts and investors will demand that the
Commonwealth demonstrate improvement in all four core areas of creditworthiness identified
by Moody’s: the economy, government finances, governance and “fixed cost” debt and pension
expenses. Together, these and other measures outlined in the New Fiscal Plan can chart a path
to restoring Puerto Rico’s market access.
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PART III: Restoring growth to the Island
A sustainable fiscal and economic turnaround depends entirely on comprehensive structural
reforms to the economy of Puerto Rico. Only such reforms can drive growth in the economy,
reversing the negative trend growth over the last 10 years and enabling the Island to become
a vibrant and productive economy going forward. To reverse the negative economic trends,
the Government must pursue reforms in the following areas:
Human capital and workforce reforms will improve workforce participation, well-being
and self-sufficiency of welfare recipients, and preparedness of adults and youth for a long and
fulfilling career, resulting in a cumulative GNP impact of 1.00% by FY2023. The impact is
enhanced in the long-term as K-12 education reforms begin adding an additional 0.01% GNP
impact per year, resulting in an additional 0.16% uptick by FY2048 that continues growing in
outer years (to 0.28% by FY2060).
Ease of doing business reforms will improve conditions for economic activity and job
creation, employment opportunities, and business vitality, resulting in cumulative GNP
impact of 0.5% by FY2023.
Power sector reforms will improve availability and affordability of energy for families and
businesses, resulting in 0.30% cumulative GNP impact by FY2023.
Infrastructure reform and capital investment will improve the flow of goods, services,
and people across the Island. It has not been scored to provide a specific GNP uptick, yet is
undoubtedly a consequential uptick in the Island’s long-term development.
If implemented immediately, the structural reforms are projected to result in a
sustained 1.80% annual real GNP growth by FY2023. As shown below (Exhibit 28),
these reforms equal approximately $80-90 billion in increased Commonwealth revenues over
30 years. In the long term, education reforms are projected to add an additional
cumulative 0.16% to GNP growth, making total impact 1.96% by FY2048. The
reforms are crucial to placing Puerto Rico on a path to long-term structural sustainability.
EXHIBIT 28: IMPACT OF STRUCTURAL REFORMS OVER 30 YEARS
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HUMAN CAPITAL & LABOR REFORM
Current state of labor / welfare laws and human capital
Puerto Rico faces immense challenges with formal labor force participation and preparedness.
The Island’s formal labor force participation rate is only ~40%, far from the U.S. mainland
average (63%) or even the lowest-ranked U.S. state (West Virginia, 53%), and well below other
Caribbean islands. In fact, according to World Bank data, Puerto Rico’s formal labor force
participation rate is currently 7th lowest in the world and has never ranked higher than the
bottom 20.30 Puerto Rico’s youth unemployment rate is 23.8%, almost double the world
average (13.8%) and more than double the U.S. average (10%).31 Low labor force participation
in Puerto Rico is a function of neither Hurricane Maria nor the economic downturn that began
in 2006; rather, low rates of employment are a long-term structural problem that can be
addressed only through significant changes to public policy.
Unless Puerto Rico substantially increases its labor force participation and employment,
incomes will always fall far below mainland states and outmigration will continue to draw
Puerto Ricans away from the island of their birth. However, if Puerto Rico increased its labor
force participation rate even to that of the lowest U.S. state, incomes would rise, poverty would
decline, and the budgetary deficit would improve. While many other reforms are
important to making these improvements, increasing labor force participation
may be the single most important reform for long-term economic well-being in
Puerto Rico.

7.1.1

Labor laws

Puerto Rico’s historically low levels of formal labor force participation cannot be attributed to
any single factor, but a range of public policies have served to reduce employment on the
Island. Puerto Rico has by far the most generous mandated employer benefits in the U.S.,
which increase the cost of hiring employees. Unlike Puerto Rico, no mainland states mandate
any paid vacation and few mandate even a modest amount of sick leave. No state requires
employers to pay a Christmas bonus. Thus, it can be more expensive to employ a low-wage
worker in Puerto Rico than on the mainland, making Puerto Rico less competitive in laborintensive sectors such as tourism.
Economists have documented that when employers are required to provide an employee
benefit, those employers will tend to recoup the costs of those benefits by reducing the wages
paid to employees.32 When employers are prevented from reducing wages to offset costs of
30

Puerto Rico ranking has never surpassed 215th out of the 232 countries, states, and territories tracked by The World Bank
Group since The World Bank Group began collecting data in 1990

31

The World Bank Group, 2017, via International Labour Organization, ILOSTAT database. Data retrieved in March 2017.
https://data.worldbank.org/indicator/SL.UEM.1524.ZS

32

This has been shown to be true with employer-paid Social Security taxes, health coverage, maternity leave, and other
benefits. For instance, the Congressional Budget Office and the Social Security Administration both assume that an
increase in Social Security payroll taxes levied on employers would result in a roughly dollar-for-dollar reduction in
employee wages. Likewise, when the Affordable Care Act (“Obamacare”) was projected to reduce the rate of growth of
employer health care costs, the Social Security and Medicare Trustees assumed that this would be reflected in increased
wages paid to employees. Gruber and Krueger (1991) found that employer costs for workers compensation insurance are
largely shifted to employees via lower wages. Gruber (1994) found that when employers were required to provide
maternity health benefits to employees, wages for employees declined by a similar amount. Prada et al (2017) found that
when Chile required employers to provide free child care, wages for women declined by 9 to 20 percent. Kolstad and
Kowalski (2016) found that when Massachusetts required employers to provide health insurance, wages for employees
declined by an amount similar to the health premiums paid by employers. (Gruber, Jonathan, and Alan B. Krueger. "The
incidence of mandated employer-provided insurance: Lessons from workers' compensation insurance." Tax policy and the
economy 5 (1991): 111-143. Gruber, Jonathan. "The incidence of mandated maternity benefits." The American economic
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mandated benefits, as may be the case with a minimum wage worker, they may choose to
reduce the number of workers they hire. Thus, it is reasonable to assume that Puerto Rico’s
high levels of mandated employer-paid benefits reduce both wages and employment relative
to a scenario in which such benefits were not required.
Likewise, there is evidence that employer benefit costs can increase the size of the informal
labor market, where income is not reported and such benefits need not be provided.33 About
one quarter of Puerto Rican workers participate in the informal economy according to
Estudios Técnicos, substantially higher than any mainland state.34
In addition to costly mandatory employer-provided benefits, Puerto Rico lacks “at-will
employment,” which would make it easier for employers to dismiss unsatisfactory employees.
While there are variations in labor laws among the 50 mainland states, 49 of them adopt some
form of at-will employment. In Puerto Rico, employers generally must first prove “just cause”
before dismissing employees. This can produce litigation, and many employers simply pay
severance pay to an unsatisfactory employee to avoid a court dispute.
While some employees benefit from Puerto Rico’s lack of at-will employment, this policy
makes it more costly and risky not only to dismiss, but also to hire, an employee. There is
evidence that such job protections lower employment opportunities. For example, studies
have found that laws preventing unfair dismissal caused reductions in employment,
particularly in labor-intensive industries;35 and in U.S. states, a recent study found that
expanding unfair dismissal protections caused employers to shift away from using less-skilled
workers and toward greater use of capital investments and more-skilled labor. When Colombia
reduced the cost of dismissing workers, unemployment fell and the size of the informal labor
force declined.36 In a 2003 book on labor laws in Latin America and the Caribbean, Nobel
Prize-winning economist James Heckman concluded that
“mandated benefits reduce employment and… job security regulations have a
substantial impact on the distribution of employment and on turnover rates. The
most adverse impact of regulation is on youth, marginal workers, and unskilled
workers. Insiders and entrenched workers gain from regulation but outsiders suffer.
As a consequence, job security regulations promote inequality among demographic
groups.”
The Government has recently made strides to improve labor market conditions with the Labor
and Flexibility Act (Act 4-2017) in January 2017, which added flexibility to overtime
regulations and increased work requirements to become eligible for Christmas Bonus and
severance pay, among other reforms. Notwithstanding such reforms, Puerto Rico’s labor laws
remain by far the most burdensome in the U.S. The Island still requires a Christmas bonus
and severance payouts, mandates 27 days of paid leave per year, and is not an employment atreview (1994): 622-641. Prada, María F., Graciana Rucci, and Sergio S. Urzúa. The effect of mandated child care on
female wages in Chile. No. w21080. National Bureau of Economic Research, 2015. Kolstad, Jonathan T., and Amanda E.
Kowalski. "Mandate-based health reform and the labor market: Evidence from the Massachusetts reform." Journal of
health economics 47 (2016): 81-106.)
33

Kugler et al (2017) found that a reduction in employer payroll taxes in Colombia reduced the size of the country’s informal
labor market. Kugler, Adriana, Maurice Kugler, and Luis Omar Herrera Prada. “Do payroll tax breaks stimulate formality?
Evidence from Colombia’s reform.” No. w23308. National Bureau of Economic Research, 2017

34

Estudios Técnicos, Inc, “The Informal Economy in Puerto Rico,” August 9, 2012

35

RAND Corporation, 1992

36

Kugler (2004). See Dertouzos, James N., and Lynn A. Karoly. “Labor market responses to employer liability.” Rand
Corporation, 1992; Autor, David H., William R. Kerr, and Adriana D. Kugler. "Does Employment Protection Reduce
Productivity? Evidence from U.S. States." The Economic Journal (2007): F189-F217; Heckman, James. Law and
employment: Lessons from Latin America and the Caribbean. No. w10129. National Bureau of Economic Research, 2003;
Kugler, Adriana D. "The effect of job security regulations on labor market flexibility. Evidence from the Colombian Labor
Market Reform." In Law and Employment: Lessons from Latin America and the Caribbean, pp. 183-228. University of
Chicago Press, 2004
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will jurisdiction, imposing costs and regulatory burdens that reduce employment, wages and
economic opportunity.

7.1.2 Welfare policies
In addition to the Island’s labor laws, Puerto Rico residents may also face disincentives to
participate in the formal labor market due to rules attached to various welfare benefits,
including the Nutritional Assistance Program (PAN), Mi Salud (Medicaid), Section 8 public
housing, TANF, WIC, and other programs.
These benefits are sometimes stereotyped with a claim that “welfare pays more than work.”
While this may be true in isolated cases, the broader problem occurs when welfare
beneficiaries work in the formal sector and receive earnings, which triggers a reduction in their
benefits. The phase-out of government transfer benefits as earned income increases acts as a
tax to disincentivize formal employment, as effective hourly wage (income received by working
minus the loss of benefits) can be substantially lower than the formal hourly wage received.
For many citizens, working in the informal sector and collecting transfer benefits can often
result in higher effective income than working in the formal sector.
While transfer benefits in Puerto Rico are not more generous than on the mainland in dollar
terms, they are more generous relative to generally lower earnings on the Island. When
benefits are phased out as a beneficiary works, loss of benefits may be larger relative to
earnings than for a mainland worker. This can serve as a greater disincentive to work than on
the mainland.
It is difficult to quantify how large such disincentive effects may be due to limitations on the
data available. Different individuals entitled to different sets of benefits are thus faced with
different incentives should they work. It is reasonable to conclude that for many welfare
beneficiaries, formal sector work may sometimes do little to increase household incomes.
For individuals receiving food stamps, Mi Salud, TANF and public housing, it often makes
little financial sense to work at the minimum wage in the formal sector. For a full-time
minimum wage worker the loss of benefits will offset most or all income received from work,
leaving the household no better off.37
Though few Puerto Rico residents receive all these benefits,38 even receipt of a single type of
benefits can alter incentives to engage in the formal workforce. For instance, a single mother
with two children and annual income below $4,900 is eligible to receive approximately $4,229
in annual PAN (“food stamp”) benefits. But should that individual work 35 hours per week at
the minimum wage, her annual earnings of $12,180 would cause her to lose eligibility for food
stamps. Net of taxes on her earnings, working full-time would increase her household’s annual
income by only $7,002, equivalent to an hourly wage of only $3.86. Under those conditions,
some individuals may choose not to work in the formal labor market.
Even when TANF and Section 8 housing benefits are excluded, monthly income paid to a
minimum wage worker with two children is only $329 greater than what he or she could

37

Burtless, Gary, and Orlando Sotomayor. "Labor supply and public transfers." In The Economy of Puerto Rico: Restoring
Growth (2006): 82-151

38

See Héctor R. Cordero-Guzmán, “The production and reproduction of poverty in Puerto Rico,” in Nazario, Carmen R., ed.
Poverty in Puerto Rico: A Socioeconomic and Demographic Analysis with Data from the Puerto Rico Community Survey
(2014). Inter American University of Puerto Rico, Metro Campus, 2016. Cordero. Notes that the number of TANF
beneficiaries in Puerto Rico is relatively modest and many, due to age or disability, are unlikely to work under any
conditions
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receive from government benefits.39 In this example, effective hourly pay (the amount received
from working more than what the individual could receive from government benefits without
working) is only about $2.35.
Mainland states face many of these same incentive issues, which they address in two ways.
First, residents of mainland states are eligible for the Federal Earned Income Tax Credit
(EITC), which provides a partial refund against Federal income taxes for eligible low-income
workers. Many states supplement the Federal EITC to increase benefits to recipients. By
increasing the reward to work, the EITC has been shown to increase labor force
participation.40 However, because Puerto Rico residents do not pay Federal income taxes they
are not currently eligible for the Federal EITC.
Likewise, the Federal Government requires that food stamp programs on the mainland
(Supplemental Nutrition Assistance Program, “SNAP”) contain a work requirement. In
general, working-age SNAP beneficiaries on the mainland must register for work, cannot turn
down a job if offered, and may be required by the state to attend education or work training
classes. In addition, Federal law requires that non-disabled adults without dependents must
work, attend education, or volunteer at least 20 hours per week to maintain eligibility for
benefits.
Puerto Rico’s labor and welfare laws may help explain why, despite the Island’s natural beauty,
attractions and ease of access from the U.S. market, employment in tourism-related industries
is low. According to the Federal Bureau of Labor Statistics (BLS), Puerto Rico employs only
80,000 individuals in the leisure and hospitality industries – 10,000 fewer tourism-related
jobs than the state of Nebraska, which both lacks Puerto Rico’s natural assets and has an
overall population over one-third smaller than Puerto Rico.

7.1.3 Workforce preparedness
Finally, Puerto Rico’s potential workforce is also not well prepared to fill jobs currently needed
by the economy, according to a report by the Federal Reserve Bank of New York.41 For
example, reconstruction efforts in the wake of Maria rely heavily on external contractors from
the mainland U.S., as the skills needed are not readily available on the Island. Puerto Rico
currently does not ensure proper skill development for youth and adults to fill high-demand
roles based on current economic needs.
Puerto Rico has therefore not solved the supply or demand side issues with its labor market –
a huge barrier to economic growth and sustainability for the Island.

Future vision for the Puerto Rican labor market
Changes to labor and welfare laws are controversial. It is difficult to ask Puerto Rican residents
to give up benefits and job protections when, through the economic downturn and then
Hurricane Maria, they already have lost so much. Nevertheless, dramatic changes to Puerto
Rico’s labor market policies are necessary to provide opportunity for a greater standard of
living at home, reversing the Island’s history of high poverty, constrained budgets, and
pressure for young Puerto Ricans to leave their home for the mainland.
39

Advantage Business Consulting. “Beneficios de las Personas Elegibles al TANF vs. Escenario de Salario Mínimo
Federal.” Prepared for the Universidad Interamericana, May 2015

40

See Eissa, Nada, and Jeffrey B. Liebman. "Labor supply response to the earned income tax credit." The Quarterly Journal
of Economics 111, no. 2 (1996): 605-637

41

Federal Reserve Bank of New York, “An Update on the Competitiveness of Puerto Rico’s Economy.” July 31, 2014.
https://www.newyorkfed.org/medialibrary/media/outreach-and-education/puerto-rico/2014/Puerto-Rico-Report-2014.pdf
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The New Fiscal Plan builds upon policies proposed by Governor Rosselló in the Government’s
Draft Fiscal Plan Submission in March 2018, but with several substantial adjustments.
To ensure Puerto Rico can provide opportunities for its people for years to come, structural
reforms must make it easier to hire, encourage workforce participation, and enhance student
outcomes and workforce development opportunities to ensure a pipeline of prepared and
appropriately-skilled individuals. The Government should aim to increase the labor force
participation rate to 47% and reduce the youth unemployment rate to 20.2% by
FY2023. In both cases, these results would roughly halve the current gap between Puerto
Rico and the lowest U.S. state (West Virginia).
By achieving these goals, the Government should increase household incomes, cut the poverty
rate and reduce incentives to emigrate to the mainland. Moreover, successful labor market
reforms are projected to approximately $50 billion in additional revenues by FY2048 and over
~$460 million from FY2018-23, which is an approximately $330 million increase in surplus
over the limited labor reform package proposed by the Rosselló Administration.42 Therefore,
by implementing the labor market reforms contained in the New Fiscal Plan, the Government
of Puerto Rico will be able to reinvest over the next three years into the well-being of the people
of Puerto Rico through improved healthcare outcomes and investment in education and youth
workforce development programs (discussed in Chapter 11) to drive growth.

Structural reform initiatives to change labor conditions
Labor market reforms will increase the availability of jobs while increasing incentives and
preparedness to work. To accomplish this broad-based reform, the Government must
implement flexible labor regulations, reform welfare including an earned income tax credit
(EITC) for low-income workers and a work requirement for able-bodied PAN beneficiaries,
and implement programs to develop critical skills in the workforce.

7.3.1 Flexible labor regulations
To reduce the cost to hire and encourage job creation, including movement of informal jobs to
the formal economy, Puerto Rico must become an employment at-will jurisdiction, reduce
mandated paid leave (including sick leave and vacation pay) by 50%, and make the Christmas
Bonus voluntary for employers.
■

At-will employment (in place by January 1, 2019): 49 out of 50 U.S. states are
employment-at will jurisdictions, giving employers the flexibility to dismiss an employee
without having to first prove just cause. Matching this policy will lower the cost and risk of
hiring in Puerto Rico.

■

Reduction of mandated paid leave, including sick leave and vacation pay
(effective immediately): Most U.S. states do not mandate any vacation or sick leave.
The Government shall halve mandated vacation and sick leave, resulting in 14 days per
year of vacation and sick leave in a move to align worker protections with typical mainland
labor policies. Paid maternity leave under current law will be retained.

■

No mandated Christmas bonuses (eliminated by January 1, 2019): The current
requirement to pay an annual Christmas bonus to employees must be eliminated.
Employers may continue to pay bonuses on a voluntary basis, as is the case on the
mainland.

42

Government proposed labor reform package creates 0.25% GNP growth total beginning in FY2021. Comprehensive labor
reform as described in this Fiscal Plan is projected to result in total 1.0% GNP growth by FY2022
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Unlike Act 4, in order to achieve the growth projected by this New Fiscal Plan, the above
proposals must apply to all workers, current and future hires, equally. These programs should
reduce friction in the labor market and reduce the cost of hiring workers in Puerto Rico.

7.3.2 Minimum wage increase
To offset some of the reduced protections and compensation for employees in Puerto Rico,
these reforms can be accompanied by a modest increase in the minimum wage for workers 25
and over. Under the proposal, the minimum wage would increase by $0.25 per hour, effective
as soon as the Christmas bonus is made voluntary. Workers under age 25 would remain at the
Federal minimum wage of $7.25 to increase opportunities for youth to gain valuable
experience and skills in the workforce and avoid worsening the high youth unemployment
rate. Small employers as defined by Act 120-2014 are also exempt from the increase.
Additional increases in minimum wage should be implemented under the following
conditions:
■

For all workers 25 years old and over, an additional $0.25 per hour if Puerto Rico’s labor
participation rate exceeds 45% as measured by BLS;

■

For all workers 25 years old and over, an additional $0.25 per hour if Puerto Rico’s labor
participation rate exceeds 50% as measured by BLS; and

■

For all workers 25 years old and over, an additional $0.25 per hour if Puerto Rico’s labor
participation rate exceeds 55% as measured by BLS.

This timeline and conditions ensures that minimum wage increases occur at a pace and under
conditions in which a higher minimum wage will not adversely affect job opportunities for
lower-income workers.

7.3.3 Welfare structure reforms
To implement the labor reform package, address labor market challenges and encourage
residents to participate in the formal labor market, the Government must launch an Earned
Income Tax Credit (EITC) program by January of 2019, raising pay for formal laborers. The
Government also must institute a work requirement for the Nutrition Assistance Program
(PAN) by July 1, 2018, with no transition period (e.g., full requirements regarding work will
begin in July).
Earned Income Tax Credit (EITC)
The EITC is a benefit for working people with low to moderate income. To qualify, people must
meet certain requirements and file a tax return, even if they do not owe any tax. The EITC
reduces the amount of taxes owed and may result in a cash refund if the benefit is higher than
owed taxes.
Since welfare reform in 1996, the EITC has become the cornerstone of anti-poverty policy in
the United States. It has refocused the U.S. safety net on working families, dramatically
increasing employment among single women with children and removing more children from
poverty than any other program. In the U.S., this translates to approximately 6.5 million
people (half of whom are children) lifted out of poverty. Further, the EITC improves
employment rates (a $1,000 increase in EITC benefit has been tied to a 7.3 percent increase
in employment)43 and provides increased opportunities for individuals to invest in their own

43

Hoynes and Patel 2015, http://www.taxpolicycenter.org/briefing-book/how-does-eitc-affect-poor-families
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futures with education, training, childcare, or other costs that improve longer-term outlook.
It has proven a powerful incentive to transition into the formal labor force and file taxes.
From 2006 to 2014, Puerto Rico had a Worker’s Tax Credit, which was later discontinued due
to its ineffective application and as a cost saving measure. This prior Work Credit applied to
45% of all tax filers at a cost of $152 million in its last year of implementation. It was smaller
than Federal EITC programs ($150-450 versus ~$2,000 average credit), and did not eliminate
high implicit tax rates on low-income employees or do enough to incentivize formal
employment.44
In Puerto Rico, implementation of the new EITC should be similar to the Federal EITC but
adjusted to the relative wages of the Island. Eligible recipients should receive credits according
to their marital, family, and earned income. As earnings increase, the benefit should increase
up to a specified cap; at the cap, it would plateau and eventually decrease at the phase-out
income level until it reaches $0 (Exhibit 29), resulting in an average benefit of $525.30 per
individual per year. This structure diminishes the “benefits cliff” many face as their earned
income increases, rewarding citizens who participate in the formal economy.
EXHIBIT 29 EITC BENEFIT FORMULA

For example, a single mother with two children working at minimum wage for 35 hours per
week earns approximately $12,180 annually. With EITC, she can qualify for up to $1,500 in
additional take-home pay per year, effectively raising the minimum wage by more than 12%.
The EITC program would cost approximately $200 million per year, but the program will raise
formal labor force participation significantly, providing a positive return on the investment.
The EITC must be implemented no later than FY2019.
PAN Work requirement
While PAN, Puerto Rico’s largest welfare program, is similar to the mainland SNAP, it is
funded and administered separately and does not include a work requirement. As part of the
labor reform package that the Oversight Board projects will create substantial growth over the
44

New York Federal Reserve Bank, 2014
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next 30 years, the New Fiscal Plan requires that the Government institute work requirements
to qualify for PAN benefits.
In FY2019, able-bodied participants aged 18-59 will be subject to a work requirement
(children, even if their parents do not work, will continue to receive the benefit). Like mainland
SNAP, in full implementation this work requirement must become effective after the
individual has collected PAN benefits for three months. General exceptions would include
those under age 18 or over the age of 60, parents with dependents under age 18, as well as
those who are medically certified as physically or mentally unfit for employment. Paid work,
voluntary work, training and education, and job searching (under the time limit) must qualify
as work.
Any program savings derived from the PAN work requirement must be redistributed to
working beneficiaries, effectively increasing take-home pay for workers. The increased worker
benefit shall take place through an expansion of the Earned Income Disregard, which will
increase the amount of earned income eligible recipients can exclude in calculating the amount
of benefits they can claim. For example, a family of four currently receiving PAN will lose the
benefit after exceeding a maximum annual income of $5,904. By creating a sliding scale after
this amount, or allowing families to exclude a certain amount of earned income from this
calculation, Puerto Rico can ensure no one is disadvantaged by seeking work in the formal
economy and that no families lose benefits prematurely.
The increase in PAN benefits for workers combined with the EITC and modest minimum wage
increases would improve conditions for low-income workers in the formal economy and
reduce poverty.
The proposed PAN work requirements must be included in the new PAN annual plan
submitted July 1, 2018 to Food and Nutritional Services. It will be phased in over two years.
Beginning in FY2019, beneficiaries will be subject to the work requirement after 6 months of
benefits. By FY2020, the full requirements will take effect, subjecting beneficiaries to the work
requirement after 3 months of benefit collection.

7.3.4 Workforce development programs
Labor and welfare reforms should increase supply and demand for jobs; to fully close the gap
and implement the labor reform package, however, the Government must launch specific
efforts to ensure that its future workforce is prepared with critical skills.
Workforce Innovation and Opportunity Act (WIOA)
First, the Government must update the WIOA State Plan to focus its programs and incentives
on high-priority sectors and capabilities (e.g., aerospace, software development, and creative
services). WIOA is the primary way in which the Federal Government invests in adult
education and workforce development, and it is designed to help jobseekers access
employment, education, and support services to succeed in the labor market, and to match
employers with the skilled workers they need. The Government must broaden the list of core
industries that qualify under WIOA, and focus on high impact economic sectors to provide a
skilled workforce that meets the needs of employers in each specific region. It shall integrate
this WIOA program with the broader promotional efforts of the Department of Economic
Development and Commerce (DDEC). For example, an MOE Agreement with the Puerto Rico
Department of Labor and Human Resources shall establish an apprenticeship program aiming
to impact innovative industries and post-Maria labor market needs.
Youth development initiatives

41
New Commonwealth Fiscal Plan

Case:17-03283-LTS Doc#:3126-1 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW Certified Fiscal Plan (2018) Page 50 of 145

Desc:

In addition to WIOA, the Government should help develop critical skills in the workforce
through multiple proposed initiatives, including:
■

Youth development: Investment in STEM through targeted teacher professional
development and related programs; apprenticeship programs through partnership with
universities and local businesses; opportunities for work-based learning and business
programs; occupational opportunities and certification programs (funded through
reinvestment in additional surplus achieved through comprehensive labor reform)

■

Higher education: Curriculum development grants and scholarships for UPR students
focused on high-impact sectors, e.g., the IT industry and Computer Science.

■

Current labor market: Apprenticeship Programs through collaboration with the
private sector; training & certification programs focused on the areas of reconstruction
efforts; creation of a job council to coordinate development and employment opportunities
for youth and the unemployed

By pursuing aggressive reforms to incentivize job creation and formal labor market
participation, and to improve the overall quality of human capital in Puerto Rico, the
Government will fundamentally transform the Island’s labor market for the better.

Implementation and enforcement of human capital and
labor reform
The New Fiscal Plan is built on the assumption that, by no later than May 31, 2018, the
Legislative Assembly of Puerto Rico will pass the Labor Reform Package and present it to the
Governor of Puerto Rico for his signature (the “Condition”).
The Labor Reform Package is defined as all bills, whether new Commonwealth legislation or
amendments to existing Commonwealth legislation, that are necessary and proper to
effectuate the Labor Reform Agenda. The Labor Reform Agenda is defined as the following
policies and reforms:
■

Institution of at-will employment (effective by January 1st, 2019)

■

Reduction of mandated paid leave, including 50% reduction in sick leave and vacation
pay (effective immediately)

■

Shift of Christmas bonus from mandatory to voluntary status (by January 1st, 2019)

■

Earned Income Tax Credit (starting July 1st, 2018)

■

Increase minimum wage for workers 25 and over by $0.25 per hour (effective with
Christmas Bonus elimination)

■

PAN work requirement and work bonus (effective by January 1st, 2019)

The Labor Reform Agenda is projected to generate short-term revenue of ~$460 million
through FY2023. This represents an approximately $330 million increase in revenues over the
labor reform package initially proposed by the Government over the period covered by the
New Fiscal Plan (the “Labor Reform Surplus;” Exhibit 30). In the long term, the Labor
Reform Agenda will drive substantial economic growth and ~$50 billion in surplus.

42
New Commonwealth Fiscal Plan

Case:17-03283-LTS Doc#:3126-1 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW Certified Fiscal Plan (2018) Page 51 of 145

Desc:

EXHIBIT 30: LABOR REFORM SURPLUS FOR REINVESTMENT

If the Condition is met, the Labor Reform Surplus shall be used to fund initiatives led by the
Government to reinvest in the people of Puerto Rico that improve the Island’s health outcomes
and provide the education and workforce development some Puerto Ricans will need to be
prepared for newly created jobs (see Chapter 11 for more details):
•
•

Reinvestment in ensuring success of healthcare reforms totaling $353M
Reinvestment in K-12 education and human capital development programs such as
STEM grants and K-12 STEM training, totaling $160M

While reinvestment will total over $500 million over three years, due to macroeconomic
trends and Federal funds flows affecting reinvestment and measures, these funds spent will
decrease the total 6-year surplus by only ~$330 million (equivalent to the Labor Reform
Surplus). The reinvestments are crucial to the overall success of structural reforms and create
long-term economic growth in the economy.
If, for any reason, the Oversight Board determines in its sole discretion that the Condition has
not been met, and the Oversight Board has not determined in its sole discretion to modify the
Condition (the “Consequence”), then the Labor Reform Surplus will not be available and these
reinvestment opportunities will not be made.
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EXHIBIT 31: LABOR REFORM IMPLEMENTATION TIMELINE

EASE OF DOING BUSINESS REFORM
Current state of business regulation and investment
attraction
One of the strongest means of increasing economic growth is through improving the ease of
starting and expanding a business. A commerce environment with easier-to-navigate
regulations, permits, and other legal requirements is friendlier to new businesses that can
provide jobs, tax revenue, and economic stimulus. To quantify a jurisdiction’s overall
effectiveness at maintaining the optimal level of business regulation, the World Bank created
the Doing Business Index, which ranks 190 countries and entities worldwide on several core
indicators. Countries and territories that have been able to meaningfully improve their ranking
have shown real growth. For example, when the Republic of Georgia improved its ranking
from #98 in 2006 to #8 by 2014, output per capita increased by 66% and business density
tripled. Meanwhile, ease of doing business remains an area in which Puerto Rico has much
room for improvement.
In the 2018 Ease of Doing Business Report, Puerto Rico was ranked 64th. This represents a 9point decline from 2017 and is 58 spots lower than the U.S., which ranks 6th overall. There are
some areas of strength: Puerto Rico placed 6th for Getting Credit and 9th for Resolving
Insolvencies. It has also made recent efforts to digitize government services to improve speed
and accessibility, having digitized 27% of licenses transferred to the Unified Information
System (SUI, a central and digital location for applications for licenses, incentives,
autonomous municipalities, etc.) as of August 2017. However, when compared to the
mainland, Puerto Rico has several areas for improvement, in particular:
44
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Getting Electricity (rank 69, U.S. 49): Energy costs remain a major inhibitor to operating
large-scale business efficiently on the Island. Electric bills for similar amounts of electricity
can cost twice as much in Puerto Rico as it would in the U.S. mainland.45 Puerto Rico’s low
ranking is also driven largely by low reliability of supply and transparency of tariff index -rated a 4 (on a 0 to 8 scale) by the World Bank, compared to 8 in the U.S.46
Dealing with Construction Permits (rank 138, U.S. 36): It takes 22 procedures and
165 days to get a construction permit in Puerto Rico, compared to 5 procedures and 89 days
in the U.S. Obtaining a permit in Puerto Rico costs 6.2% of total future value of the permit
(0.3% in U.S.). Despite these challenges, Puerto Rico is already strong in its building quality
control index (12 on a 0-15 scale, compared to 8 for the U.S.).
Registering Property (rank 153, U.S. 37): It takes 191 days to register property in Puerto
Rico, compared to 12 days in the U.S.
Paying Taxes (rank 161, U.S. 36): Puerto Rico requires 16 payments per year (11 in U.S.),
and it takes 218 hours per year to prepare, file, and pay the corporate income tax (175 in U.S.).
Puerto Rico also has a comparatively high total tax and contribution rate at 63.4%,47 compared
to 45.8% in the U.S.
In addition to needing to improve its overall business regulatory climate, Puerto Rico is lagging
in its ability to attract investment and tourism. For example, Puerto Rico regularly had
declining numbers of jobs and establishments created in 2015-2016 (before the effects of
Maria),48 and ranks 55th overall in the World Economic Forum’s worldwide Travel & Tourism
Competitiveness Index (while the U.S. rank is 6).49
Countries who have focused on improving investment and tourism have seen great success.
When Ireland created its Industrial Development Authority (IDA), it transformed Ireland into
a popular location for new investments.50 Ireland is now home to 9/10 of the world’s top
pharmaceutical and software companies. Meanwhile, when Barbados created its Tourism
Product Authority in 2014, it began generating returns as soon as 1-2 years later: travel and
tourism direct contribution to GDP increased by 5.4% in 2015 and 10.3% in 2016; and direct
contribution of tourism to employment increased by 4.3% in 2015 and 9.8% in 2016.
The Government has made important efforts recently to generate investment in the Island by
creating the Destination Marketing Office (DMO) and Invest Puerto Rico (InvestPR) in 2017,
with the goal of incentivizing foreign direct investment (FDI), private sector investment and
tourism. However, while there are plans to operationalize both by the end of FY2018, these
entities will need clear goals and metrics to be most effective.

45

The Guardian, “Puerto Rico’s Soaring Cost of Living,” 2015. https://www.theguardian.com/world/2015/jul/12/puerto-ricocost-of-living

46

All specific U.S. comparison based on New York City, as averages vary across the country

47

The total tax rate measures the amount of taxes and mandatory contributions payable by the business in the second year
of operation, expressed as a share of commercial profits.

48

Puerto Rico Department of Labor and Human Resources, Bureau of Labor Statistics. “Puerto Rico Economic Analysis
Report 2015-2016.” https://www.doleta.gov/performance/results/AnnualReports/docs/2017_State_Plans/
Economic_Reports/Puerto%20Rico/PR%20Economic%20Analysis.pdf

49

As of 2015, latest available information for Puerto Rico. Puerto Rico was not included in World Economic Forum’s 2017
report due to insufficient data

50

In 2016, the IDA supported 60,000 jobs in 2016 at a cost of ~€9,000 per job sustained, and U.S. companies had invested
~€240 billion in FDI in the country
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Future vision for ease of doing business
Puerto Rico should achieve a best-in-class business environment by taking
targeted steps to improve rankings in key identified Doing Business Index
indicators by FY2023, with the goal of closing the gap with the mainland U.S. by at least 50%
from its 2018 rankings:
■ Overall: Move from 64 to at least 5751
■ Getting Electricity: Move from 69 to at least 59
■ Construction Permits: Move from 138 to at least 87
■ Registering Property: Move from 153 to at least 95
■ Paying Taxes: Move from 161 to at least 99
In addition, in line with best-in-class investment offices,52 by FY2023 InvestPR shall:
■ Create 54,000 new jobs (or average 9,000 new jobs per year)53
■ Lead 750 new capital investments (or average 150 per year)54
■ Achieve a $20 return in 10 years per dollar invested55
In line with best-in-class Caribbean tourism offices,56 by FY2023 DMO should close
Puerto Rico’s distance with the highest ranked Latin American country and
therefore:
■ Improve World Bank Travel & Tourism Competitiveness Index ranking to at least 43,
closing the distance to the highest ranked Latin American country in 2018
■ Drive 5% annual growth in direct contribution of tourism to GDP and 5% annual growth
in direct contribution to employment57
■ Improve tourist service infrastructure score 0f 5.4 (2015) by 10% by improving number
and quality of lodging services58
■ Establish exit surveys to measure visitor satisfaction, length of stay and spend for tourists
to highlight key areas of improvement and focus for DMO59

51

In line with the top ranked Latin American country in 2018

52

Offices reviewed include: Ireland’s Investment Development Agency (IDA), Enterprise Florida, JobsOhio, and Virginia’s
Economic Development Partnership (VEDP)

53

Average of number of jobs created by IDA annually from 2005-2009 equaled 9,700/year. In five years, the U.S. was able
to recreate all the jobs lost in the Great Recession, but this was in an environment of economic recovery and population
growth. 15% is a more reasonable target for Puerto Rico

54

Best practice examples: VEDP had 375 new investments in 2015; IDA had 244 total approved investments in 2016; VEDP
tracked 320 companies counseled or participating in trade events

55

VEDP estimates $23 return on each dollar invested in 10 years ($48 in 20 years). VEDP benchmark adjusted for PPP

56

Such as the Barbados Tourism Product Authority and the Bahamas Ministry of Tourism

57

Current state: 2.7% direct contribution to GDP and 2.1% of total employment as of 2016. Puerto Rico has historically seen
an annual 4% growth rate in travel & tourism’s direct contribution to GDP and 4.6% growth rate in travel & tourism’s direct
contribution to employment (2017). World Travel & Tourism Council, “Travel & Tourism Economic Impact 2017 – Puerto
Rico.” Barbados set up its Tourism Product Authority in 2014; in 2015, the country saw a 5.4% increase in travel & tourism
direct contribution to GDP and 4.3% increase in direct contribution to employment; in 2016, 10.3% increase in tourism
GDP and 9.8% increase in tourism employment

58

10% improvement bring tourist service infrastructure in line with Barbados at 5.9 quality score, top ranked Caribbean
nation

59

For example, The Bahamas Ministry of Tourism uses high quality exit surveys to track and respond to visitor satisfaction
and tourist habits
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Core initiatives to improve the ease of doing business
To improve its Ease of Doing Business Rankings and overall tourism and investment
outcomes, the Government should 1) digitize government services and drive deregulation and
2) establish clear metrics and regular tracking / reporting for InvestPR and DMO.

8.3.1 Digitize government services and drive de-regulation
While the Government has made major strides on digitization to date with the creation of the
SUI, it must do more work to catch up to the mainland on key metrics that measure the time
and energy expended to register, run, or expand a business.
Digitize Unified Information System (SUI). In addition to migrating government
processes toward a streamlined and/or “one-stop shop” processes on SUI, the Government
should move forms online to whatever extent is possible. This involves decoupling all nonrelated procedures from permitting, centralizing and digitizing permits. The Government
should target 100% integration into SUI by end of 2018 for the following metrics: Licenses
integrated into SUI; cases filed in SUI; cases issued in SUI; concerned entities integrated into
SUI; and autonomous Municipalities integrated into SUI.
Reduce occupational licensing. Reducing occupational licensing requirements can
encourage activity in the formal labor market. Therefore, the Government should take
inventory of all occupational licensing requirements and undertake reforms to reduce
unnecessary regulations, creating a more open labor market. It will also consider joining
stateside agreements to recognize licenses obtained in other states, such as the Compact for
the Temporary Licensure of Professionals. Such an agreement enables professionals with
licenses from other states to enter the Puerto Rican labor market without undue barriers.
Deregulate on-Island freights. Reducing the cost of transporting consumer goods and
holding inventory will improve the service of carriers and shippers (thereby enhancing
competition) and lower the overall cost of doing business on the Island.
Deregulate condominium law. Currently, condominium laws discourage investment in
real property by requiring unanimous approval by all title owners in the condominium to
execute a project. Deregulation can promote the development of investments by rental
residents, increase population density and accelerate decision-making.
Improve construction permitting. Streamline the process for business permitting and
registrations by creating a streamlined, digitized one-stop-shop system for business processes,
expanding on work initiated under Act 19. Construction permits specifically required a drastic
reduction in the time required (particularly the 120 days, or 73% of total time, due to Municipal
evaluation), and processes/procedures (reducing 22 procedures to at most 10). Finally, to
reduce cost of receiving a construction permit, the Government should evaluate its municipal
construction tax (80% of total cost).
Improve ease of registering property. Streamline and digitize the property registry
system to reduce delays from the Property Registry Agency. Also, improve geographic
coverage and transparency of information on the registry system.
Improve ease of paying taxes. Develop e-payment system for taxation wherever possible
to reduce time taken to file corporate and sales tax to Hacienda. To reduce total tax rate,
evaluate the municipal construction tax (in accordance with Construction Permits initiative
above).
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Improve access to reliable and affordable electricity. In addition to the above
streamlining and digitization initiatives for receiving permits, see Chapter 9 (Energy and
Power Regulatory Reform) for further structural reforms to improve reliability.

8.3.2 Invest Puerto Rico (InvestPR) and the Destination Marketing Office (DMO)
The Government should plan to make InvestPR and DMO fully operationalized by the end of
FY2018, and to ensure effectiveness, each organization shall set specific targets and a plan to
evaluate progress.
InvestPR should begin tracking data (both inputs and outcomes) to inform decision-making
– for example, to predict and assess project ROI before providing funds or discontinue projects
that are not driving results based on formalized project tracking. Further, InvestPR should
publish quarterly or annual reports, addressing key metrics and any underperformance; hold
regular (e.g., quarterly) Board meetings; and track/course-correct projects on an ongoing
basis, including incorporating feedback from investors and data trends.
DMO should track tourism statistics in Puerto Rico and compare to other tourism industries
worldwide.60 To determine its own standing, it should conduct regular visitors’ surveys to
assess satisfaction and quality of tourism services and strive for continuous improvement.
Further, DMO should publish quarterly or annual reports addressing key metrics and any
underperformance and should also update on targets, course-correct, and incorporate visitor
feedback on an ongoing basis.

Implementation and enforcement of ease of doing
business reform
To achieve the New Fiscal Plan’s growth projections, ease of doing business reforms must be
implemented immediately, with targeted operationalization of most initiatives by FY2019
(Exhibit 32).

60

For example, utilizing the Tourism Satellite Account tool leveraging economic tourism data
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EXHIBIT 32: EASE OF DOING BUSINESS IMPLEMENTATION TIMELINE

ENERGY AND POWER REGULATORY
REFORM
Over the next five years, the power sector in Puerto Rico must be transformed and modernized
to support the delivery of reliable and affordable power. The Commonwealth must implement
regulatory reform to enable a successful transformation and the resulting growth that the New
Fiscal Plan projects. As detailed in the New Fiscal Plan for PREPA, the goal of the
transformation of the power sector is to provide the citizens of Puerto Rico with low-cost,
reliable, and resilient power delivered by an efficient and financially sustainable utility. The
pillars of this transformation include restructuring the power generation mix to leverage lowcost sources of power, rebuilding and modernizing the power grid, implementing an
operational cost transformation, executing a large-scale capital investment program with
Federal funds and private sector investments, restructuring the power industry by bringing in
private operators, and establishing a new rate structure to allocate costs fairly and equitably
across customers.
A strong and independent regulator of the power sector is needed for the success of the
transformation. Clear oversight authority should provide certainty throughout the process and
should provide potential investors with confidence in the appropriateness of rate structures
and the overall stability of the power sector in Puerto Rico.

Current state of energy regulation
Currently, the regulatory structure in Puerto Rico does not support the pillars of the
transformation. The current regulator of the power sector in Puerto Rico is the Puerto Rico
Energy Commission (PREC). The PREC has the responsibility to “regulate, monitor and
enforce the energy public policy of the Commonwealth of Puerto Rico” as provided by a single
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public monopoly provider, which is not consistent with the goals of the PREPA
transformation.

Future vision for energy regulator
The ideal regulator for Puerto Rico can be modelled off the traditional Public Utilities
Commission model used to oversee mainland U.S. utilities. The regulator would be
independent of the Government and operate under public service ethics and conduct rules.
The regulator should have autonomy in decision-making and the authority to approve the
Integrated Resource Plan (IRP) and regular rate cases at two- or three-year intervals,
consistent with the Fiscal Plan.

9.2.1 Structure of and funding for the new regulator
In line with best practices for regulatory commissions (e.g. California Public Utilities
Commission, Hawaii Public Utilities Commission, New York Public Services Commission), the
regulator should be headed by 5 commissioners who serve staggered 6-year terms. The
commissioners should be appointed based on their technical credentials, with the
appointment potentially subjected to oversight by an expert panel, for example through a
candidate list. All commissioners should deliberate and vote on all cases, though some
commissioners may decide to take on “lead” roles in some cases. The commissioners should
be supported in their oversight role by a staff that has utility expertise. The roles of advisory
and advocacy staff should be strictly separated to better support both fairness and due process.
All commission decisions in adjudicatory proceedings should comply with the traditional
requirements of administrative procedure. Separate from the regulator, there should also be
an independent ratepayer advocate. This role could potentially be filled by the Oficina
Independiente de Protección al Consumidor (OIPC).
The new regulator should be funded by the same mechanism as mainland regulators, with
financing provided through rates, as independent funding for a strong regulator should be the
best ROI for customers to protect their interests, increase transparency, and reduce system
costs. Dedicated funding for power sector regulation should be prescribed in the charter
legislation. The rate should be increased after the transformation to better reflect the
additional duties the regulator will have and to bring Puerto Rico in line with other similar
jurisdictions. The regulator will need an annual budget of $20-$30 million dollars61, which is
roughly equivalent to a surcharge of $0.0015 per kWh. In addition to funding from rates, the
regulator could also be funded through charges and fees for certain types of filings that
increase regulatory costs, for example IRP and general rate cases. Finally, funding for
additional expert analysis or outside review should be held in segregated accounts to keep
reserves for these purposes.

9.2.2 Mandate and authorities for the new regulator
To be effective, the new regulator must have a clear mandate to deliver reliable, safe power at
an affordable cost. The tools and authorities that the future state energy regulator should have
to enforce this mandate are as follows:
■

Approval of the rate case developed by the utility operator, including ability to mandate
target rates and the use of rate structure and design tools that create predictability,

61

Estimate in line with other jurisdictions; the Hawaii Public Utilities Commission had revenues of $19M in FY2017 to serve a
population of 1.4 million. $5 million annual funding is assumed for the future state energy regulator in the Commonwealth
budget; the New Fiscal Plan for PREPA assumes $15 million annual funding through rates beginning in 2020
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minimize risk and “rate shock”, and create incentives to support equitability, economic
development, and economically efficient rate designs
■

Evaluation of utility operator performance incentive and total compensation structure,
including a reasonable, market-based return on equity

■

Approval of an updated IRP, which will guide generation and capacity needs, including
approval of purchased power agreement and other contract terms and Certificate of Public
Convenience and Necessity (CPCN) regulation for individual generators

■

Post-transformation, approval of any issuance of new debt or equity, and any
reorganization or material disposition of assets

■

Support for and integration of renewables, distributed generation and new energy
technologies as appropriate and consistent with the PREPA Fiscal Plan (e.g., through IRP
process and enforcement of applicable renewable portfolio standards)

■

Mechanisms providing for efficient enforcement of final orders and determinations

■

Solicitation of input from public related to rates, IRP, and transformation process, with
such input to be shared with the Oversight Board while it is in existence

Regulatory reform implementation and transition
To enable the power sector transformation, the transition to a new regulatory structure must
occur immediately, with an amendment to the PREC Organic Act providing that the Public
Services Commission shall not have the authority to hear appeals of the Energy Bureau and
cannot engage in any substantive review of its work. This is needed to ensure that the structure
and funding of the Energy Bureau are established before bids are solicited for the transaction.
The Energy Bureau’s authority and funding should have a transition period to account for the
Oversight Board’s authority pre-transformation, which will continue until PREPA exits Title
III. During this transition period, the Governor will appoint new regulatory commissioners,
and the regulator’s funding can be lower than the future state (e.g. in line with PREC’s current
budget but with IRP funded separately), as the Oversight Board will perform some oversight
responsibilities.
During the transition period, the role of the Oversight Board with respect to energy sector
regulation should be as follows based on its rights, powers, and duties in PROMESA:
■

IRP: The Oversight Board approves revenue requirements and expenditures, including a
capital plan, in the New Fiscal Plan for PREPA. Given the IRP process will be significantly
more detailed and have access to additional data, the capital plan and revenue
requirements in the transformation section of the new Fiscal Plan for PREPA should be
one of the scenarios tested and considered in the IRP process.

■

Budget and rate-making: The Oversight Board also approves a yearly budget that aligns
with the fiscal plan and thus should align with revenue requirements and expenditures.

■

Utility debt: The Oversight Board approves issuance of new debt and restructuring of
existing debt through the Plan of Adjustment for PREPA.

■

Transformation: As part of the Title III proceedings for PREPA, the Oversight Board
approves contract amendments and terminations, entering into new contracts (including
any concession agreements) and asset sales.

The role of the regulator during the transition period should be as follows:
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■

IRP: The regulator will approve the IRP. The IRP should test the scenario and alternatives
in the Fiscal Plan to achieve the principles of affordable, reliable and secure power.

■

The regulator should ensure that the IRP process is open and transparent so that third
parties can understand inputs and methodologies behind each scenario and be able to
participate and attend hearings to understand tradeoffs and decisions driving approval of
the final capital plan and revenue requirement.

■

Budget and rate-making: the regulator authorizes bridge rate (likely formula based) in
line with certified budget to support PREPA during the transition to a new rate structure.

■

Utility debt: No additional authorities because debt service implied by the current rate
case will be superseded by the Oversight Board-approved budget and Plan of Adjustment.

■

Other: The regulator will hear cases pertaining to microgrids and distributed generation
development during the transition period.

Following the transition period, the regulator should be fully funded with the powers and
authorities outlined in Section 9.2.2. The Oversight Board shall retain its powers as long as
PREPA remains a covered entity under PROMESA.
Regulatory reform is necessary for the successful transformation of the power sector and
PREPA which should generate significant savings to the Commonwealth through the lowering
of PREPA costs per kilowatt hour to an aspiration rate of under 20 cents per kWh by FY2023.
EXHIBIT 33: COMMONWEALTH SAVINGS FROM LOWER PREPA COSTS

INFRASTRUCTURE REFORM
Relative to the mainland U.S., Puerto Rico’s infrastructure outcomes rank near the bottom in
quality and operating performance. The capital investments enabled by post-Maria Federal
recovery funding offers a unique opportunity to make transformational investments that
support economic development. The moment is even more unique as FEMA has expanded
overall flexibility and willingness to support more transformational investments under Section
428 (under Title IV of the Stafford Act).
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Current state of infrastructure and capital investment
Infrastructure investment as a percentage of GDP has decreased from 3.3% in 2000 to 1.4%
in 201462, indicating a lack of recent experience in large-scale building. The Government also
has a history of failed large-scale projects. For example, Tren Urbano was scheduled to open
on July 1, 2001 after beginning construction in 1996; it finally opened in 2005 and the budget
for the project increased more than 60%, from $1.38 billion to $2.25B.
In addition to the challenges with infrastructure delivery and maintenance, the poor state of
transport related infrastructure is a key constraint on mobility. Puerto Rico is ranked 51st out
of 52 (states + DC + PR) for quality of roads and is ranked 45th out of 52 (states + DC + PR)
for congestion of roads63. Urban congestion is a particular problem in San Juan, costing the
average commuter $1,150 annually, on par with cities such as Atlanta and Miami. The situation
is likely even worse, however, as these costs only measure the cost of time delays, not the costs
of unreliability or safety. Reducing these negative impacts and improving mobility through
targeted investments and better operational responses is vital to improving the free flow of
goods and commuters to promote economic development.
Puerto Rico is also not well positioned to capitalize on the rapid growth of IT businesses across
the U.S. Only 60.6% of Puerto Ricans have access to wired broadband at 25mpbs or faster and
only 0.7% of Puerto Ricans have access to 1 gigabit broadband.
There are several critical elements that Puerto Rico should include in order to capitalize on the
transformational opportunity afforded by historic Federal capital funding.
a) Build organizational structures and capabilities in government to prioritize and
deliver projects faster and at lower cost;
b) Prioritize projects with the highest long-term benefit-cost ratios taking account
a variety of monetizable and non-monetizable benefits; and
c) Systematically leverage private sector capabilities to improve overall public
outcomes

Organizational structures and capabilities
When creating a reconstruction plan, it is imperative to build a central capability with the skills
and mandate to design an overall recovery portfolio and oversee efficient project delivery. The
Government created the Central Recovery and Reconstruction Office (CRRO) as a Division of
the P3 Authority to lead the coordination, development, and execution of long term recovery
and reconstruction efforts. The CRRO has been created following leading practices used in
many jurisdictions, including New Jersey, Louisiana, New York and New Zealand, to ensure
higher net benefits, accountability, transparency and coordination of the disaster recovery
efforts expected by residents of Puerto Rico and U.S. taxpayers.
The CRRO should commit itself to a decision-making framework that incorporates not only
the degree of damage, but also the future level of service required from the asset and future
risks to that asset, when deciding how that asset should be rebuilt.
NYC and NJ received ~$10 billion in 428 funding post Hurricane Sandy, that decreased their
vulnerability, and helped ensure that capital dollars spent today, did not simply have to be re62

Puerto Rico Planning Board

63

U.S. Bureau of Transportation Statistics
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spent cleaning up after the next storm. The CRRO should aggressively pursue next level
resiliency activities with Federal dollars, to ensure that Puerto Rico’s critical assets are
sufficiently protected from future hazards.
Specific CRRO activities should include:
■

Developing, presenting and administering recovery action plans

■

Financing, executing and effecting infrastructure projects related to recovery efforts.

■

Monitoring contracting for compliance and effectiveness purposes.

■

Implementing and enforce checks and balances for procurement and approval of contracts
and payments.

■

Deploying a proven grant-management software and provide external visibility via
frequent status updates to its public website.

■

Coordinate and channel all efforts and activities of the Government related to recovery
efforts.

Prioritization and delivery
The Government should employ infrastructure delivery best practices (e.g. prioritization of
projects for economic impact, fast-track permitting, procurement reform). These best
practices improve efficiency and transparency and should be applied to all areas of
infrastructure expenditure of the Commonwealth including: reconstruction, construction and
maintenance of government owned assets, and procurement of infrastructure through public
corporations and Public-Private Partnerships (P3s).
The Government should pursue five sub-strategies:
Set Commonwealth infrastructure priorities to guide investment.
■

Set target outcomes to guide prioritization of projects.

■

Develop clear, systematic cost-benefit analysis and quantitative scoring to prioritize
projects based on return on public investment and the ability to implement.

Accelerate the pre-construction process.
■

Identify opportunities for local review and permitting, for as many projects as possible, to
avoid Federal delays.

■

For projects requiring local review, revisit existing process to reduce hurdles, and ease of
meeting them, wherever possible.

■

Where Federal approval is needed, focus on:

– Clarifying decision rights and confirm process with all major stakeholders
– Harmonizing local processes to match Federal processes and seeking waivers where
applicable

– Ensuring transparency and clarity from Federal Government on where projects are in
the pipeline

– Utilizing Title 5 of PROMESA
Build sustainable funding models and financing strategies.
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■

Leverage external capital, by expanding PPPs and access to Federal credit (e.g., TIFIA) and
grant (e.g., INFRA) programs

■

Increase bankability, and eligibility for participation in a PPP by deploying:

– Monetary and non-monetary incentives (e.g., recyclability of proceeds from asset
monetization, including monetization of Government-owned real estate to support the
revenue models for PPPs)
Support to de-risk greenfield investment (e.g., reduction of early stage demand risk)
Promote procurement and delivery best practices. For projects that receive
Commonwealth funding, ensure such projects:

– Develop an aligned owner organization with streamlined processes (e.g., early
procurement involvement, accountable owner team oversight)

– Build an effective contracting strategy (e.g., tailored bidding process and pricing
models, change order management tools)

– Utilize advanced procurement tools and approaches (e.g., rigorous clean sheet models,
quantified view of Total Cost of Ownership drivers)

– Implement lean construction and digital techniques
Build the infrastructure of tomorrow.
■

Identify innovative technologies (e.g., automotive transformations, drones, new tunnel
creation methods, the Internet of Things) and develop a strategy to actively promote them
(e.g., AV pilot test zones), or at least find a way to not stifle their development (e.g., job
trainings for displaced workers)

■

Critically evaluate major new investments against future trends, to avoid disruption by
innovation (e.g., avoid the buildout of excessive parking given increase in shared mobility
and growth of autonomous vehicles in airports)

Implementation of infrastructure reform
The implementation timeline for infrastructure reform can be found below (Exhibit 34).
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EXHIBIT 34: INFRASTRUCTURE IMPLEMENTATION PLAN

REINVESTMENT IN PUERTO RICO’S
GROWTH AND PROSPERITY
Not only are the structural and fiscal reforms essential to Puerto Rico’s long-term economic
prosperity and sustainability, but they also create the space for strategic
reinvestments of over $1 billion in Puerto Rico right now. Implementing the labor
reforms will generate additional surpluses the next few years that enable the Government of
Puerto Rico to invest in healthcare and education initiatives that will directly and immediately
benefit the people of Puerto Rico and contribute to their future growth and well-being. Rightsizing the Legislature and Judiciary to be more in line with U.S. state benchmarks and
reducing the budgets of AAFAF and the FOMB will enable the creation of an independent
endowment for needs-based scholarships at UPR, further reinvesting in a crown jewel of
Puerto Rico. Finally, the Government’s ambitious reforms to the Department of Education
enable it to reinvest money in areas such as higher teacher salaries to attract and retain talent
and new textbooks, which will improve the social welfare and growth prospects of Puerto
Rico’s children who are the Island’s future.

Source of reinvestment funds
Reinvestment funds come from three primary sources: reinvestment of Education measures
savings (see Section 13.4); cuts to AAFAF and agencies outside of the executive branch (e.g.,
Legislature, Courts, the Oversight Board, see Section 13.10); and the additional revenues
created by comprehensive Labor Reform Agenda (see Section 7.4). Exhibit 35 shows the size
of reinvestment funds from each source.

56
New Commonwealth Fiscal Plan

Case:17-03283-LTS Doc#:3126-1 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW Certified Fiscal Plan (2018) Page 65 of 145

Desc:

EXHIBIT 35: SOURCES OF REINVESTMENT FUNDS

Areas of reinvestment
Funds will be reinvested in key areas to drive long-term growth and sustainability: education,
higher education, and youth workforce development, and healthcare.
EXHIBIT 36: AREAS OF REINVESTMENT

11.2.1 Reinvestment in health outcomes
Reinvestment in ensuring success of healthcare reforms total $353 million from FY2018FY2020, funded through increased revenues generate through labor reforms. Healthcare
reinvestment is aimed at improving health outcomes for citizens who are most in need. Such
expenditures will drive improved quality of life for Medicaid recipients and serve to control
long term costs. Reinvestment areas include:
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1. Reducing risk of having to implement measures that negatively impact the health of
citizens, e.g., cost sharing or evaluation of benefits package, that might have otherwise
been necessary to reach savings targets from the new healthcare model
2. Maximizing effectiveness of the MMIS and MFCU systems under development, for
example, investing in high-capability analytics to get the most out of the systems for
controlling costs
3. Creating a sustainable healthcare infrastructure, e.g., investing in healthcare IT systems
and telemedicine that will improve healthcare coverage in rural and less accessible areas
4. Developing value-based care models in conjunction with MCOs that will reduce long-term
costs; for example, ensuring necessary infrastructure in place to implement Diagnosis
Related Groups (DRG)64 and High Cost, High Need (HCHN) coordination models
5. One-time preventative care and population-wide screening programs

11.2.2 Reinvestment in K-12 education
Education initiatives are aimed at improving K-12 outcomes, and therefore improve the
outlook for a future generation of Puerto Rican citizens. The initiatives are funded through
reinvesting reductions to PRDE expenditures through fiscal measures.
Teacher salaries that approach mainland comparators
Teachers in Puerto Rico have not received a pay raise in nearly a decade, while salaries on the
mainland consistently increase in keep up with cost of living. Salaries are significantly lower
than mainland comparators, causing Puerto Rico to lose out on opportunities to attract and
retain talent in its teacher and administrator positions. The Government will implement a
$1,500 annual salary increase for teachers65 and $23,000 annual salary increase for
directors66 to begin closing this gap, although the gap remains large, and incentivize retention
of highest quality teachers.
These teacher-focused reforms will be funded through reinvestment of right-sizing measures
and are factored in to the measures overall savings as described above. Such reforms will have
dramatic impact on student outcomes not only in school but beyond, as they enter the
workforce and lead a new generation in Puerto Rico.67
New textbooks
Teachers are currently limited in their ability to provide the best educational opportunities
because of the limited resources available, including up-to-date textbooks. Therefore, $75 per
student (FY2019-FY2021) will be invested in procuring new textbooks, or $21-24 million each
year as one-time costs. This will be funded through reinvestment of non-payroll savings
created by measures, and is factored into the measure savings as described above.

64

Practice model that drives hospital billing practices (i.e., avoiding unnecessary rehospitalizations), and incentivizes
hospitals to improve systems and quality outcomes, which results in provide accountability

65

In 2016, mainland U.S. teachers earned an average salary of over $58,000 (U.S. Department of Commerce, Bureau of
Economic Analysis, National Income and Product Accounts, table 6.6D, August 2016). The average salary for a teacher in
Puerto Rico (less benefits) is approximately $32,000 per year. An increase of $1,500 per year would bring average
teacher salary to $33,500, still approximately 42% lower than the mainland U.S.
Directors in Puerto Rico currently receive a salary of $42,000. The mainland benchmark for Elementary, Middle, and High
School Principals is approximately $92,500 per year (Bureau of Labor Statistics 2018). An increase of $23,000 per year
would bring average director salary to $65,000 in Puerto Rico, still approximately 30% lower than the mainland U.S.

66
67

For example, reducing teacher absenteeism, which was found to reduce 4th-graders’ math test scores by 3.2% of a
standard deviation for every additional 10 days of teacher absence, could create a step change in student proficiency
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11.2.3 Reinvestment in workforce readiness and skill development
According to a report by the Federal Reserve Bank of New York, many of Puerto Rico’s
employment challenges result from a skill mismatch.68 Education-to-employment programs
can help ensure there are youth trained to fill such vacancies. Therefore, in partnership with
the private sector, PRDE must implement relevant curriculum and workforce initiatives based
on local market opportunities (dependent on the job needs and industry focus of a particular
region) — with a focus on commitments from employers to hire students from the program
upon completion.69 These programs for youth development, some of which will fall under the
HIRED Program as proposed by the Government, will be funded through the funds made
possible by the implementation of the Labor Reform Surplus (See Chapter 7). They will total
$160 million across FY2019 and FY2020, and will include initiatives such as:
■

Grants for STEM related programs (Cybersecurity education, Robotics)

■

Training K-12 teachers to teach computer science and IT courses

■

Baby Bonds and Apprenticeship programs

■

Other workforce development oriented investments

With these reforms, the Puerto Rican public education system will become more streamlined
and drive better outcomes. Operating efficiencies will enable PRDE to funnel money directly
to where it is needed, such as for quality teachers and teacher development, resources such as
textbooks, and workforce development. This will result in improved student achievement at a
lower cost overall. Any additional funds that are not used for workforce development and the
HIRED Program will be used for investing in K-12 educational materials, such as classroom
technology and school Internet connectivity.

11.2.4 Reinvestment in a UPR scholarship fund
Finally, the General Court of Justice, Legislative Assembly, AAFAF, and the Oversight Board
will also undergo expenditure reductions relative to projected budgets. The reductions are
based on comparative benchmarking in the cases of the Legislative Assembly and General
Court of Justice (e.g., benchmarking against other full-time legislatures in the U.S.), and a
~50% reduction compared to the average reductions to other agencies in the cases of AAFAF
and the Oversight Board.
The proceeds of the savings from these cuts, in addition to those made to AAFAF – which are
projected to total $60-65 million a year beginning in FY2019 – will be used to reinvest in
students at UPR. Specifically, the savings will fund an independently managed endowment for
needs-based scholarships for students at UPR.

68

New York Fed, 2014

69

Ibid
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PART IV: Transforming Government to better
serve the Island
In addition to structural reforms, the Government must also implement fiscal measures to
create a sustainable fiscal future for Puerto Rico. Fiscal reforms should reduce costs while
maintaining or improving the quality of important services. The wide range of government
efficiency initiatives shall target an increase in revenues through new and more efficient
collections activities, while decreasing government expenditures by ensuring reasonable usage
of resources. The measures include the following:
Office of the CFO (Chapter 12). The Office of the CFO, a function of Hacienda, (“OCFO”),
will also be responsible for – and crucial to achieving – a variety of reforms to ensure the
responsible financial stewardship of the Island’s resources. For example, through fiscal
controls and accountability, the OCFO shall provide oversight to reduce historical Special
Revenue Fund (SRF) deficits and drive $72 million in run-rate savings by FY2023.
Agency Efficiencies (Chapter 13). A new model for government operations will “right-size”
the Government through agency consolidation and reduction and/or elimination of
government services. It includes comprehensive reform initiatives in the Departments of
Education, Health, Public Safety, Corrections, Hacienda / OCFO, and Economic Development,
as well as consolidations and reductions within the long tail of other agencies. Agency
efficiency measures must result in $1,618 million in run-rate savings by FY2023 (or $1,554
million after the UPR scholarship fund investment).
Healthcare Reform (Chapter 14). Healthcare measures seek to reduce the rate of healthcare
cost inflation through a comprehensive new healthcare model that prioritizes quality relative
to cost, and must result in $840 million in run-rate savings by FY2023, projected to grow with
healthcare inflation.
Tax Law Initiatives (Chapter 15). Tax law initiatives reduce corporate, individual and sales
and use tax rates, and eliminate non-revenue generating incentives and subsidies, while
maintaining revenue neutrality, to improve Puerto Rico’s tax fairness.
Tax Compliance and Fees Enhancement (Chapter 16). Tax compliance initiatives
involve employing technology and other innovative practices, as well as implementing new
taxes, to capture revenue from under-leveraged sources. These initiatives must increase runrate revenues by $549 million by FY2023.
Reduction of Appropriations (Chapter 17). The central Government will decrease
appropriations granted to municipalities and UPR, which must result in $451 million in runrate savings by FY2023.
Pensions Reform (Chapter 18). Improvements to the financial stability of public employees’
retirement funds must result in $185 million of run-rate savings by FY2023.
Together, these measures are crucial to the structural balance of Puerto Rico’s economy, and
are projected to result in over $142 billion in increased revenues and reduced expenditures
over the next 30 years (Exhibit 37).
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EXHIBIT 37: SAVINGS AND INCREASES IN REVENUES DUE TO IMPACTS FROM FISCAL
MEASURES

OFFICE OF THE CFO
One of the highest priorities of the Government transformation will be the implementation of
the transformed Office of the CFO. Despite attempts to better coordinate Puerto Rico’s fiscal
functions through Executive Orders OE-2013-007 and OE-2017-033, among other actions, the
Government’s current financial management functions remain decentralized, fragmented,
obsolete, and in need of improvement. This must be solved by the establishment of a strong,
centralized Office of the Chief Financial Officer for Puerto Rico (“OCFO”), as proposed by the
Governor, into the executive branch of Government.
By centralizing all financial management functions, the OCFO will improve fiscal governance
and forecasting, increase transparency, substantiate accountability, heighten internal
controls, and improve stakeholder confidence in Puerto Rico’s financial management. Most
importantly, it will enable the Government to achieve fiscal responsibility and restore access
to the capital markets, two cornerstones of PROMESA.
Core objectives of the OCFO must be as follows:
A) Centralize treasury and liquidity management
B) Enhance budget development process and improve monitoring / performance tracking
C) Drive standardization and integration of financial IT systems
D) Ensure compliance with procurement, contracts, pensions, and human resources
management policies
E) Reduce special revenue funds deficits through enhanced control mechanisms and
oversight
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F) Improve timeliness of CAFR (Comprehensive Annual Financial Report) and financial
reporting
G) Centralize and validate management of funds, debt, and other financial transactions

Responsibilities and actions of the OCFO
12.1.1 Responsibilities
To carry out the above objectives, the OCFO must be endowed with the following
responsibilities:
■

The OCFO shall act as the central authority over finance, budget, HR, audit,
procurement, cash management, and debt issuance for all entities that receive support
from the General Fund or otherwise depend on the Government’s taxing authority

■

The OCFO shall have the ability to remove any fiscal officer for violations of, or noncompliance with, the law, including failure to provide timely and accurate fiscal and
financial information

■

The OCFO shall oversee the transition to modified accrual accounting standards

To enable this level of centralized control, these functions must be consolidated under a single
individual. The Governor has proposed that this person be the Chief Financial Officer, who
will oversee the OCFO/Hacienda. Other offices can be merged into Hacienda and subsequently
eliminated to create Hacienda / OCFO. These agencies include, but are not limited to: Treasury
(consolidated, not eliminated), OMB, GDB70, AAFAF, OATRH, and GSA. All other fiscal
functions of any departments, agencies, and instrumentalities that receive support from the
General Fund or otherwise rely on the Central Government’s taxing authority would all fall
under the OCFO’s authority.

12.1.2 Actions
A) Centralize treasury and liquidity management
■

Enforce and manage a consolidated treasury single account for the Government; this
involves consolidating visibility and control of all Government bank accounts, including
CU accounts at private banks and creating a true Treasury Single Account. All other
public entities should maintain zero balance sweep accounts

■

Serve as the sole authority for new bank account creation and closure, as well as ongoing
and ad-hoc liquidity reporting, monitoring and analysis. It must rationalize this bank
account portfolio, optimize cash pooling/daily cash sweeps and treasury operations, and
implement uniform accounts payable and disbursement prioritization policies, processes
and reports

B) Enhance budget development process and improve monitoring and
performance tracking
■

Comply with the recently established Oversight Board budget guidelines and timeline to
develop a budget that is consistent with the New Fiscal Plan and easily traceable to the
New Fiscal Plan and the audited financials

■

Forecast and managing receipts seasonality

70 Scheduled to be liquidated
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■

Oversee all tax decrees and tax agreements issues

■

Operationalize the budget in the financial system to ensure consistency between accounts
and facilitate monitoring of those accounts

■

Estimate, protect, and enhance collections and revenue streams, and establish budgetary
priorities and oversight, including effective expense controls and procurement reform

C) Drive standardization and integration of financial IT systems
■

Drive the comprehensive upgrade and standardization of accounting and IT systems
across all agencies

D) Ensure compliance with procurement, contracts, pensions, and human
resources management policies
■

Certify all contracts, bills, invoices, payrolls, and other evidences of claims, demands or
charges related to the central Government and all entities reliant on the Government’s
taxing authority, including prescribing forms of receipts, vouchers, bills and claims to be
used by all agencies

■

Manage centralized insurance procurement and policy management

■

Oversee human resources as well as all governmental payroll operations and all
government-related financial transactions. The office must have the sole responsibility
within the Government for reforming personnel policies, including the renegotiation of
existing collective bargaining agreements (“CBAs”) consistent with the New Fiscal Plan
objective to achieve budget savings and efficiencies and enhanced delivery of
governmental services and be the one to negotiate all future CBAs to achieve the same
ongoing results

■

Implement uniform time and attendance processes, and payroll controls and reporting

E) Reduce special revenue fund deficits through enhanced control mechanisms
and oversight. Implement an additional measure to ensure responsible stewardship of
Puerto Rico’s SRF. Additionally, all dedicated revenue streams attributable to SRF must
have their funds first deposited in the newly established Treasury Single Account. In this
process, it will ensure a balance between current SRF revenues and expenses to align with
the legislative mandate that SRFs cannot outspend their resources (Exhibit 38).
EXHIBIT 38: SAVINGS GENERATED FROM ELIMINATION OF SPECIAL REVENUE FUND
DEFICIT

F) Improve timeliness of CAFR and financial reporting
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■

Establish a clear timeline to publish the FY2015, FY2016, and FY2017 CAFRs and
manage it to completion as soon as possible

■

Implement a new process for the publishing of the FY2018 and subsequent CAFRs within
the established regulatory timeframes, and drive improvements in the process and
quality of the data provided. All releases should implement the modified-accrual basis of
accounting as required in PROMESA and leverage the new forecasting, e-settlement, and
analytics capabilities to support all OCFO functions

■

Enact measures implementation impact forecasting and reporting

Supervise property tax assessment reforms, preparing tax maps, and providing notice of
taxes and special assessments
G) Centralize and validate management of funds, transactions, and other
financial transactions
■

■

Maintain custody of all public funds, investments, and cash. It must administer cash
management programs to invest surplus cash

■

Facilitate long-term and short-term borrowing programs

■

Maintain control and accountability over all funds, property, and other assets controlled
or managed by the Government, and oversee all tax decrees and tax agreements issued
Publish an annual Tax Expenditure Report that identifies and quantifies all tax
expenditures (including all tax exclusions, exemptions, adjustments, deductions,
subtractions, credits, abatements, deferrals, rebates and special rules.)

■

Implementation plan
While Executive Orders can facilitate some of the initial reforms required, the OCFO’s
authorities should ultimately be established through a comprehensive statutory overhaul.
Such legislation must conform to the New Fiscal Plan and PROMESA.
As part of the implementation of the OCFO, public reporting of the Government’s data
regarding finances and budget will be critical to improve fiscal governance, accountability, and
internal controls. On a monthly basis, the Government must report publicly on data through
the close of the prior month (e.g., April 30th report includes data through March 31st). In
addition, Government contracts and change orders in their entirety shall be publicly available
online on the Comptroller’s website beginning on September 30th, 2018.
Implementation of measures – and the required timeline for fiscal reporting – under the
stewardship of the OCFO will be as shown below (Exhibit 39).
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EXHIBIT 39: OCFO IMPLEMENTATION TIMELINE

AGENCY EFFICIENCIES
Changes to agency operational expenditures
The Government has approximately ~116,500 employees71 across 114 Executive Branch
government agencies, as well as agencies within the Legislative and Judicial branches
(excluding large instrumentalities, e.g., PREPA, PRASA, HTA UPR, COSSEC, GDB)72. With a
total FY2018 budget of over $8.6 billion, these agencies now utilize personnel and nonpersonnel resources that are outsized compared to the actual service needs of
the people of Puerto Rico. Compared with states serving similar populations, Puerto Rico
remains an outlier in terms of sheer number of agencies: for example, Iowa has only 36 stage
agencies and Connecticut has 78. In addition, there are countless examples of subpar service
delivery across the Government. For instance, despite having 5+ agencies primarily
dedicated towards the financial stewardship of the Island, the Government has been unable to
report consistently accurate financial statements on a timely basis. In addition, Puerto Rico’s
education system has consistently delivered unsatisfactory student outcomes, including
below-U.S. mainland graduation rates and standardized test scores are far below basic
proficiency.
The level of governmental spending in Puerto Rico has not seen any significant decline in
recent years even though Puerto Rico’s population fell by 12% from 2007 to 2017 (prior to
Hurricanes Irma and Maria)73. In fact, Puerto Rico remains an outlier in terms of the
71

Excludes transitory employees

72

Excludes agencies which currently have $0 operating budget and no employees

73

United States Census Bureau
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number of citizens employed by the state government, with between 25-30% of those
currently employed working for the government (e.g., in a “governmental position”)74, which
places Puerto Rico in the top 10th percentile of U.S. states for public sector employment75.
Therefore, the right-sized Government of the future should reflect mainland U.S. benchmarks
in terms of both number of agencies and size of agencies themselves to deliver services in
as efficient a manner as possible. As part of the Governor’s new Government model, the
Government should consolidate the 114 agencies into 22 groupings and a number of
independent agencies.76 In some cases, the consolidations are designed to better focus the
competing efforts of multiple agencies, such as the Economic Development grouping which
will consolidate ten agencies into one. In other cases, the consolidations should serve to move
services closer to citizens, such as the Healthcare and Social Services groupings which will
consolidate access points to important services like Medicaid. Furthermore, in cases where
agencies will be left independent, fiscal measures will be applied to improve the quality of the
underlying services, especially in the case of PRDE.
In Exhibit 40, total savings from agency-specific personnel and non-personnel measures are
shown, as well as Government-wide, compensation-related measures which will ensure
properly-resourced compensation through continuing a payroll freeze, standardizing
healthcare benefits, and eliminating the Christmas bonus.
EXHIBIT 40: SUMMARY OF AGENCY EFFICIENCIES IMPACT

74

Puerto Rico Economic Analysis Report 2015-2016 (PR Department of Labor and Human Resources)

75

Gallup, “Gov’t. Employment Ranges from 38% in D.C. to 12% in Ohio”

76

To date, 18 agencies have not yet been allocated within individual groupings. The Government proposes that these
agencies will either remain independent or fit in within one of the existing 23 groupings so as to limit the total number of
agencies to no more than 35
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Approach to agency efficiency measures
There are several actions that have been applied to each agency to achieve these targets:
■

First, some agencies will be closed completely if their function and programs are
not required, resulting in a 100 percent personnel and non-personnel savings for all nonFederal funded expenditures after a 2-3-year wind-down period (a minimum of 50%
savings must be achieved no later than year 2).

■

Other agencies must be merged when benchmarking and best practices determine
that activities across agencies could be better served through a single mission and
management to eliminate redundancies, and/or where economies of scale make shared
services more economical without reducing quality of service.

■

A small subset of agencies will be left independent but made more efficient
through a series of streamlining efforts related to both personnel and operations, allowing
the agency to provide existing services at a lower cost to taxpayers.

Exhibit 41 shows the future agency groupings and potential independent agencies proposed
by the Government. The Appendix includes further details on individual agencies within
each grouping.
EXHIBIT 41: OVERVIEW OF NEW AGENCY GROUPINGS

In addition, the Government proposed 5 agencies for closure: Model Forest; Culebra
Conservation and Development Authority; Company for the Integral Development of
Cantera's Peninsula; Economic Development Bank; and the Industrial, Tourist, Education,
Medical, and Environmental Control Facilities Financing Authority (AFICA).
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Ensuring enforcement of the agency efficiency
expenditure reductions
If, after any fiscal quarter the projected agency efficiency savings for any grouping is not
realized, the shortfall from that fiscal quarter will be added to the agency efficiency savings
target for the corresponding grouping for the following quarter.
The Government shall produce a quarterly performance report, which shall be
submitted to the FOMB within 45 days of each fiscal quarter end, demonstrating the agency
efficiency savings that have been realized, broken down by grouping and broken down
between payroll and non-payroll savings, and measuring the performance of the realized
agency efficiency savings for each grouping against the projections as set forth herein.
If, based on the quarterly performance reports and any other information the Oversight
Board deems appropriate, the Oversight Board concludes there is underperformance in
agency efficiency savings for any grouping, the Oversight Board will take measures to
enforce reductions in the amount of unrealized savings in the following fiscal
quarter for the corresponding grouping.
If, after the third fiscal quarter of any fiscal year there remains unrealized agency efficiency
savings for any grouping relative to the projected agency efficiency savings in the New Fiscal
Plan for the applicable fiscal year, the FOMB will automatically reduce the budget for the
corresponding grouping for the following fiscal year in the amount equal to the unrealized
agency efficiency savings.
If the FOMB determines that there is material underperformance in agency efficiency
savings relative to the projections set forth in the New Fiscal Plan, intentional workforce
reductions will be necessary to meet the agency efficiency savings targets set forth herein.
As part of the rightsizing effort, all consolidated agency groupings shall perform a
thorough review of the agencies within the grouping and submit a proposal for
integration no later than the end of the fourth quarter of FY2018. The proposal must
include a detailed description of changes that demonstrate an ability to hit the fiscal targets
articulated for each grouping, which will likely be drawn primarily from the following
initiatives: sharing of support services and systems integrations, elimination of duplication
(e.g., asset base, contracts, procurement), standardizing organizational structures across
agencies, aligning services delivery with citizen needs, and personnel reductions.
The target savings methodologies are organized below (Exhibit 42).
EXHIBIT 42: SAVINGS TARGETS FOR AGENCY EFFICIENCIES
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The New Fiscal Plan recognizes that detailed agency-specific initiatives may require flexibility
in which initiatives are applied to which agencies. As a result, the levers outlined above are
highlighted as examples to achieve savings through efficiencies rather than directing all
initiatives be taken by all agencies.

Department of Education (PRDE)
13.4.1 Current state and future vision for the Department of Education
Puerto Rico’s workforce participation challenges (described in Section 7.1) exacerbated by a
lack of youth preparedness for the workforce. PRDE K-12 schools have shown declining
performance over the past two decades. Today a quarter of students do not
graduate high school at all,77 while the remainder graduate below basic
proficiency levels: in standardized tests, only about half perform at a basic level in
Spanish,78 35% perform at a basic level in Mathematics, 35% perform at a basic level in English
and 43% at a basic level in Science.79 Of the 71 countries measured through OECD PISA scores,
Puerto Rico scored 57th in reading (U.S. 24th), 63rd in science (U.S. 25th), and 65th in math
(U.S. 40th).80 These challenges contribute to Puerto Rico’s rate of youth unemployment, which
is more than double the rate in the U.S. mainland.81
Throughout the last decade, PRDE has encountered longstanding challenges which have
contributed to this low academic performance, including bureaucratic hurdles associated with
operating as a single local education agency, inability to execute professional evaluations tied
to quality outcomes in the classroom, and lack of a cohesive lasting strategy for academic
improvement.
In addition, PRDE, the largest agency in the central Government by spend, is outsized relative
to need. While student enrollment has declined considerably over the past few decades (over
50% decline since its peak in 1980, and by about 33% in the past decade alone),82 the number
of schools and teachers has not decreased proportionally (with only about a 30% reduction in
public schools since 1990).83 With an expected additional student decline of 14-16% over the
next 6 years, PRDE has significant room to right-size its education system relative to number
of students. Tightening its system will give PRDE the flexibility and funding to focus on
improving the quality of education provided.
To improve the capabilities and capacity of the Puerto Rican population, the Government will
need to set high aspirations. PRDE aims to improve student academic achievement by
reducing the achievement gap by 12% annually on Puerto Rico proficiency tests,
achieving 80% proficiency in Spanish, 73% in Mathematics, and 77% in English; and further,
improving the graduation rate to 90% by FY2023. This mandate is not easy, but is attainable
77

Puerto Rico Department of Education Consolidated State Plan (ESSA), 2017;
https://www2.ed.gov/admins/lead/account/stateplan17/prconsolidatedstateplanfinal.pdf

78

As of ESSA Consolidated State Plan 2017

79

http://www.de.gobierno.pr/. “Basic level” is defined by National Assessment of Education Progress test administrator as
“partial mastery of prerequisite knowledge and skills that are fundamental for proficient work at each grade” and is the
bottom of three levels of achievement with the other levels being “proficient” and “advanced”

80

Programme for International Student Assessment (PISA) 2015 Assessment and Analytical Framework, The Organization
for Economic Co-operation and Development, August 31, 2017

81

The World Bank Group, via International Labour Organization, ILOSTAT database. Data retrieved in March 2017.
https://data.worldbank.org/indicator/SL.UEM.1524.ZS. https://data.worldbank.org/indicator/SL.UEM.1524.ZS

82

Helen F. Ladd and Francisco L. Rivera-Batiz, “Education and Economic Development in Puerto Rico” The Puerto Rican
Economy: Restoring Growth, Brookings Institution Press, Washington, D.C., 2006, 189-238

83

There were 1,619 public schools in 1990 and 1,131 at the time of reporting. Oversight Board Listening Session, Secretary
Julia Keleher, “On the Road to Transformation,” November 30, 2017
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through a series of education efficacy and efficiency measures as well as targeted
reinvestment in student and teacher outcomes.

13.4.2 PRDE Efficiency measures
PRDE must achieve $53 million in net personnel savings and $6 million in non-personnel
savings in FY19. Refer to Exhibit 43 for annual personnel and non-personnel savings that
must be achieved through FY23. To accomplish this, PRDE could consolidate its footprint
(including schools, classes, teachers, and administration), modernize facilities, revise the
curriculum, and equip teachers with what they need to succeed. Measures must generate
$465.8 million in run-rate savings inclusive of funds needed for requisite reinvestments to
increase quality. However, these savings are offset by $160 million in reinvested funds from
increased revenue from labor reform for youth development programs and education
materials (see Chapter 11).
EXHIBIT 43: EDUCATION RIGHT-SIZING SUMMARY OF IMPACT

Reducing non-payroll spend through consolidating the K-12 school footprint and
procurement
PRDE has closed over 480 schools (30% of K-12 schools) since 1990. After SY2016-17, PRDE
closed 167 schools,84 and announced plans to close another 283 schools after SY2017-18.85
After an analysis of several factors including capacity, geographic and cultural characteristics,
distance to neighboring schools, transportation costs, and facility quality, among others, the
Government has determined that it will be able to close a total of 307 schools before FY2020,
or an additional 24 schools beyond this summer’s planned closings, and it must do so. It
84

Puerto Rico Department of Education Report “Schools Closed FY 2017.” Accessed January 2018

85

Puerto Rico Department of Education Press Release, March 2018
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should target an average capacity of 330 students per school for each primary school and 700
students per secondary school.
Each school closure should save an estimated $47,000 annually by reduction of facility costs.
Consolidation of schools will also enable higher quality outcomes at lower cost by enabling
systems to invest in a smaller number of higher-performing schools.
Independent of, but accelerated through, consolidations, PRDE procured spend should be
reduced by approximately 10-15% through centralized procurement policies including
strategic purchasing and demand controls (see full set of procurement levers in Section 13.2).
Personnel optimization from school consolidation
To date, school consolidations have not always led to proportional cost savings because they
are often not accompanied with concurrent reductions in staff. Going forward, the number of
school staff is expected to decline proportionally to the projected decrease in number of
schools. For example, the number of school administration (principals, office staff, etc.), food
service staff, facility maintenance staff, and other school-specific staff shall be scaled down
accounting for a smaller number of schools. This should result in $124.8 million in savings by
FY2023.
Improving student-teacher ratio
Puerto Rico’s student-teacher ratio is currently 11:1, compared to approximately 16:1 in many
comparable districts on the mainland such as Miami-Dade County Public Schools in Florida.
Puerto Rico’s student-teacher ratio will only continue to decrease with the projected student
enrollment declines in the coming years. To address this, teacher staffing levels will be reduced
to reach a target student-teacher ratio of 14:1. This ratio is slightly smaller than the mainland
benchmark due to several constraints specific to Puerto Rico, such as its currently poor student
outcomes and its extremely high proportion of special education students. These teacherfocused measures should achieve $194.5 million in run-rate savings by FY2023, inclusive of
transition costs under workforce reduction policies (e.g., liquidation of vacation pay). The
savings figure is also reduced to reflect additional investment in increased salary for remaining
teachers (see Chapter 11).
Right-sizing regional and center level structure
Rather than function as a single Local Education Agency (LEA), PRDE shall create regional
LEAs (Exhibit 44).
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EXHIBIT 44: LOCAL EDUCATIONAL AGENCIES FUTURE STATE REGIONS

This new regional LEA model will be leaner while also decentralizing the administration of
individual schools, putting decisions closer to students and families and improving outcomes.
Developing and relying on local leadership must also allow PRDE’s central administrative
structure to right-size to staffing levels comparable to state educational agencies (SEAs) in
comparable mainland U.S. states. Currently, the central administration has one staff per 133
students projected in FY2022; the 50th percentile of U.S. states is a ratio of 1:166. A
decentralized model also decreases dependency on the secretary’s office for day-to-day
decision making, building capabilities of second-line management at the regional level.86
Implementing the regional LEA model must allocate administrators more effectively for
decision-making. The model shall decrease headcount requirements at the regional level and
central level; further, allocation of administrators in less costly regional centers (as opposed
to centrally) should enable cost savings on retained positions. Each regional office is expected
to have capable leadership and staff to execute core functions, including operations, student
services, accountability, and academic standards. This model results in a total of $37.6 million
in run-rate savings each year from less costly regional positions and reduced central staff,
while seeking to improve PRDE operations and student outcomes.

13.4.3 Reinvestment in education and workforce outcomes
The education of the children of Puerto Rico, and their successful entrance into the workforce,
is a core goal of PRDE. Investment in education has also been shown to drive long-term
economic growth – and in the case of Puerto Rico is projected to add 0.16% increase in GNP
86

Oversight Board Listening Session, Secretary Julia Keleher, “On the Road to Transformation” November 30, 2017
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growth by FY48 and keep growing thereafter (see Section 4.1 for further discussion of GNP
impact). As a result, it is important that some of the savings from education measures are
reinvested to drive student, teacher, and workforce outcomes. PRDE will drive three such
initiatives, each funded through a mixture of reinvesting right-sizing savings and creating a
reinvestment fund using increased revenues from the Labor Reform Agenda:
1.

Teacher development and retention

2. New educational materials such as textbooks
3. Workforce readiness and skill development programs

Teacher development and retention
Teachers are considered one of the most determinative factors in student success in the
classroom and standard of living beyond the classroom. For example, one U.S. study found
that classes with an average-quality teacher had a lifetime income of $266,000 higher than
classes with a poor-quality teacher in each year.87 Improved education through enhanced
teacher quality is critical to the long-term success of the children of Puerto Rico and will help
to lift a new generation of Puerto Rican citizens out of poverty. Recognizing this, PRDE has
committed to transforming system practices related to attracting, retaining, and developing
teachers and administrators:
1. Providing increased opportunities for and higher quality of training (e.g., inclass; through leadership academies; STEM development through collaboration with
universities)
2. Creating opportunities for targeted skill development (e.g., instituting
mentorship programs to enable coaching by experienced and high-performing teachers as
a cost-neutral, and often high impact, initiative)
3. Investing in teacher salaries that approach mainland comparators. As
described in Section 11.2.2, the Government will implement a $1,500 annual salary
increase for teachers and $23,000 annual salary increase for directors to close the gap with
mainland comparators
As discussed in Section 11.2.2, these teacher-focused reforms will be funded through
reinvestment of right-sizing measures and will have a dramatic impact on near and long-term
outcomes.
New educational materials including new textbooks
As discussed in Section 11.2.2, the Government will reinvest $75 per student (FY2019-FY2021)
in procuring new textbooks, or $21-24 million each year as one-time costs.
In addition, any remaining reinvestment funds remaining from the Labor Reform Agenda as
described in Chapter 7 shall be used for necessary educational materials, such as necessary inclass technology and school Internet capabilities.
Workforce readiness and skill development
As discussed in Section 11.2.3, PRDE must implement curriculum and workforce initiatives
based on local market opportunities to address the skill mismatch responsible for many of
Puerto Rico’s employment challenges. With these reforms, the Puerto Rican public education
system should become more streamlined and drive better outcomes, including improved
student achievement at a lower cost overall. Any additional reinvestment funds directed at
87

Raj Chetty, John N. Friedman, and Jonah E. Rockoff, “The Long-Term Impact of Teachers: Teacher Value-Added and
Student Outcomes in Adulthood,” National Bureau of Economic Research, 2011
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PRDE via Labor Reform revenues will be used on other youth workforce development and
readiness programs or necessary educational materials to improve student outcomes.

Department of Health (DOH)
13.5.1 Current state and future vision for the Department of Health
Currently, the Government has several health-related agencies that are highly fragmented:
three public corporations, three public hospitals, seven sub-secretaries, six regional offices,
and eight program offices administering 64 Federally funded programs — all with their own
support functions. Such fragmentation drives up cost and inefficiency, as each agency provides
their own human capital management, procurement, and financial support. Citizen experience
and care delivery also suffer as Puerto Ricans face multiple handovers of individual cases
across frontline staff with fragmented focus.
In the future state, the Governor has proposed that the Department of Health consolidate 7
agencies with centralized support functions: The Department of Health (DOH); Medical
Services Administration (ASEM); Health Insurance Administration (ASES); Mental Health
and Addiction Services Administration; Puerto Rico and the Caribbean Cardiovascular Center
Corporation; Comprehensive Cancer Center; and Center for Research, Education, and Medical
Services for Diabetes (Exhibit 45). This new DOH should enable efficiencies while
maintaining high quality public health. Consolidating these seven agencies should provide
opportunity for right-sizing support functions, as well as centralizing procurement to provide
savings on costly medical materials and equipment.
EXHIBIT 45: AGENCIES INCLUDED IN FUTURE STATE DOH

13.5.2 Efficiency measures for the Department of Health
By bringing together seven major agencies to create the Department of Health (DOH), the
Government must take advantage of personnel and non-personnel savings that can be
achieved through consolidation. DOH must achieve $48.4 million in personnel savings and
$12.8 million in non-personnel savings in FY19. Refer to Exhibit 46 for annual personnel
and non-personnel savings that must be achieved through FY23.
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EXHIBIT 46: DEPARTMENT OF HEALTH RIGHT-SIZING SUMMARY OF IMPACT

Personnel optimization and centralization
The Government should centralize and consolidate support functions, including finance, HR,
legal, revenue cycle management, procurement, grants management, and epidemiology.
Improved management and oversight of these functions, and workforce reductions associated
with consolidation, must result in $76.9 million in run-rate personnel savings by FY2023.
ASES and Medicaid consolidation and optimization
Medicaid currently has 85 offices across 78 municipalities that can be consolidated into fewer,
more strategic locations. Reducing the Medicaid office and regional hospital office structure
will eliminate duplication of effort and redundancies –and allow the Department to provide
more robust services at convenient locations. In addition, ASES will redesign the Medicaid
eligibility and enrollment process (web based, MCO dependent, hospital responsibility, etc.)
and encourage online services to improve data management. Best practices from the mainland
include engagement of third-parties within hospitals to identify and enroll eligible patients
into the Medicaid program.
Consolidation of regional centers and Medicaid optimization should result in $500,000 in
run-rate savings by FY2023.
Supply chain management
Due to the large volume of spending on procuring medical supplies and equipment, and the
high cost of such materials, there is a significant opportunity to improve procurement
efficiency through best practice supply and demand management, and better employing
economies of scale. In FY2018, there was over $188 million in addressable non-payroll
spending (excluding any hospital expenses) across all agencies. This measure to reduce nonpayroll spend through procurement efficiency could amount to $19.9 million run-rate savings
by FY2023.
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Hospital management transformation
In addition to other agencies’ non-payroll savings, hospital transformation will likewise seek
to improve procurement savings specifically for hospitals and health systems, which will focus
on commodity standardization and sourcing, indirect spending (analyzing insourcing vs.
outsourcing opportunities), and physician preference item optimization.
Holistic hospital transformation efforts should also reduce payroll spend through clinical
labor optimization, which is captured in the “personnel optimization” measure. For example,
wages should be optimized to fair market value to reduce turnover and therefore
temporary/overtime spend; and role/responsibilities should be optimized to skill level and
wage rate. This measure would result in $11.4 million in run-rate savings by FY2023.
Restructuring ASEM and Revenue Cycle Management
ASEM is a public corporation originally created to serve as a central procurement office for
government hospitals to create economies of scale for medical supplies, devices, and services.
Throughout the years, rates, salaries, and services have increased at a higher rate than within
the broader industry, and procurement processes have decentralized across the hospitals
ASEM was created to serve.
The focus areas of this measure include: 1) Establishing a centralized Medical Center including
ASEM, University, Pediatric and Cardiovascular hospitals; 2) Identifying and establishing key
hospitals across the Island; 3) Designing and implementing a referral system among key
hospitals and clinics; and 4) Establishing a physician network. Improvements will be made to
personnel, process, and technology. This measure would result in $12 million of run-rate
savings by FY2023.

Department of Public Safety (DPS)
13.6.1 Current state and future vision for DPS
The Department of Public Safety (DPS) is an agency grouping which was approved by Puerto
Rico’s Legislature in 2017 (Act 20), and includes six agencies responsible for ensuring the
safety and security for all residents of the Island. The grouping includes the following
agencies:
EXHIBIT 47: LIST OF AGENCIES IN DPS GROUPING

The largest agency by spend and personnel is the Police Department (~85% of total DPS
spend). As a result, the majority of measures identified within the grouping apply to the Puerto
Rico Police Department (PRPD).
One of the PRPD’s main responsibilities is to manage violent crime, defined by the FBI as
“murder and nonnegligent manslaughter, forcible rape, robbery, and aggravated assault.”88
Puerto Rico’s current level of violent crime is 7,643 crimes per year, based on FBI reporting
from 2016. However, Puerto Rico currently spends more on police per violent crime

88

https://ucr.fbi.gov/crime-in-the-u.s/2010/crime-in-the-u.s.-2010/violent-crime
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than most U.S. states, even after adjusting for differences in PPP; while the PRPD spends
$97,939 per violent crime, the U.S. 50-state median level of spend is only $88,905.
This elevated spend is partially because the rate of violent crime in Puerto Rico has
been decreasing for the past 10 years without a simultaneous decrease in police
officers. While there was an average of 258 incidences of violent crime per 100,000 citizens
between 2007 and 2011, the rate of crime decreased to 242 per 100,000 between 2012 and
2016. This decline likely continues into 2018, despite reports of a substantial uptick in crime
following Irma and Maria. These contentions have been extrapolated from limited data
collected following the Hurricanes. For instance, widespread headlines referring to an 100%
increase in murder rates in Puerto Rico after the storm were drawn from only an 11-day
window at the start of 201889. Furthermore, academic studies on crime following natural
disasters find no empirical evidence of large, sustained elevations in violent crime, outside of
some upticks in domestic and spousal abuse90.
It is thus the time to take a closer look at the PRPD, not only due to the elevated spend and
diminished violent crime rate, but also in conjunction with a 2013 consent decree agreement
with the U.S. Department of Justice on reform measures, which compelled the PRPD to
conduct a staffing allocation and resources study to assess the proper size of the police force.
The Department is currently undergoing a transformative process to address the
requirements under the agreement, and the measures within the New Fiscal Plan will
complement these efforts.

13.6.2 Efficiency measures for DPS
DPS must achieve $33.7 million in net personnel savings and $5.6 million in non-personnel
savings in FY19. Refer to Exhibit 48 for annual personnel and non-personnel savings that
must be achieved through FY23.

89

Time, 2017

90

“Natural Disasters and Social Order”, International Journal of Mass Emergencies and Disasters
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EXHIBIT 48: DPS SUMMARY OF MEASURES IMPACT

Process improvements
DPS should reduce administrative tasks and activities by leveraging modernization,
including digitization of incidence reporting, automation of time and attendance, and
consolidation of statistical reporting. Furthermore, DPS will streamline vehicle maintenance
processes through superior scheduling and procurement protocols, which can reduce the need
for vehicle maintenance staff. Process improvements would lead to $29.5 million in run-rate
savings by FY2023.
Civilianization of non-core tasks, including outsourcing towing
DPS should replace sworn officers currently performing civilian duties—such as mechanics,
radio operators, records and report keepers, area command statistics compilers, and
maintenance workers—with less expensive civilian personnel. Additionally, DPS can
outsource towing services to a third-party vendor to cover approximately ~93% of towing
needs. These initiatives would lead to $5.8 million in run-rate savings by FY2023.
Station, unit, and division consolidation and eliminations
DPS should consolidate police stations, transit units, and specialized units to reduce
the amount of administrative personnel required (e.g., station desk officers, station
commanders and directors, stations auxiliary commanders and directors, and vehicle
managers). Simultaneously, DPS should eliminate units and divisions which perform
duplicative services already provided by other agencies within the Government (e.g., the
Divers Unit, the Rescue Squad Division, and Mounted Divisions). These initiatives should
jointly lead to $8.0 million run-rate savings by FY2023.
Overtime efficiencies
The Government spent approximately ~$50 million on overtime last year (excluding the
outsized overtime needs resulting from Hurricane Maria). This level of overtime is
considerably higher than the PPP-adjusted overtime for comparable police forces in U.S.
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mainland states. For instance, Connecticut, which has a similar population to Puerto Rico and
a slightly-higher number of violent crimes (273 per 100,000 inhabitants vs. 224 per 100,000
inhabitants in Puerto Rico), had PPP-adjusted overtime spend of only ~$28 million in 2017.
This gap comes even though Connecticut’s total police spend per capita is ~$140 less than in
Puerto Rico91.
Through the levers identified in the above measures, in additional to general efficiencies in
scheduling and overtime management, DPS can reduce paid overtime by 60%. Overtime
efficiency efforts should lead to $30.0 million run-rate savings by FY2023.
Sworn officers back fill and headcount/transitory reductions
According to a Government analysis conducted in response to the PRPD’s ongoing consent
decree adjudication under the U.S. Department of Justice, there is a need to redeploy sworn
officers to fill capacity deficiencies in operational functions92. This redeployment
will lead to a need for 644 additional officers to be deployed to the field. This measure will lead
to $24.5 million run-rate additional costs by FY2023. Simultaneously, attrition and headcount
reductions among non-sworn, regular DPS employees (~162 employees), as well as facilitating
the departure of 50% of DPS transitory employees, can create $18.3 million in annual savings
by FY2023.
Salary increase
To ensure that DPS continues to retain police officers, despite the presence of significantly
higher-paying positions within police departments on the U.S. mainland93, DPS should
institute a $1,500 annual raise for all sworn personnel by FY2019. This measure is expected to
lead to $17.4 million run-rate additional costs by FY2023.
Uniform healthcare and non-personnel spend
As detailed in Section 13.2 and Section 13.12, these measures to standardize employee
healthcare and decrease non-personnel spend through procurement optimization
(e.g., police fleet vehicles) should lead to $13.2 million and $18.0 million in annual savings by
FY2023 for uniform healthcare and non-personnel spend, respectively.

Department of Corrections and Rehabilitation (DCR)
13.7.1 Current state and future vision for DCR
DCR manages the functions and policies of the Puerto Rican correctional system, including
penal institutions and rehabilitation facilities, for men, women, and juveniles. The
Correctional Health Department provides healthcare to the inmates under the jurisdiction of
DCR. Their combined FY2018 budgets are $404M, and they include a total of 7,809 employees
and 10,339 prisoners based on latest available data from OMB, leading to total spend of
~$39,000 per prisoner.
EXHIBIT 49: LIST OF AGENCIES IN DCR GROUPING

91

Connecticut Office of the State Comptroller; census data 2014; FBI Crime Justice Information Services

92

The report is expected to be completed mid-2018
93 Current average salary for a sworn officer in Puerto Rico is $34,600, which is ~45% of U.S. median according to the Bureau
of Labor Statistics (Police and Detectives)
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DCR’s combined number of employees is much higher than the relative number
of employees in peer prison systems within mainland U.S. states. While the reality
of an aging prison system dependent on outdated technology necessitates a relatively higher
number of employees, the actual number of employees is substantially higher than comparable
benchmarks; whereas DCR’s current FTE-to-inmate ratio is 0.76, the 50th percentile of U.S.
states has only 0.41 FTEs per inmate.94 Additionally, Puerto Rico’s prisons are underutilized:
while most U.S. state prison systems are near 100% utilization95, Puerto Rican prison facilities
are only 78% utilized due to declines in the prison population over the past decade that have
not translated into reductions in government resources dedicated to prisons.
By rightsizing Puerto Rico’s correctional facilities and FTE footprint to reflect
changes in the prison population and improving procurement effectiveness on all corrections
categories, the Government must achieve five-year cost savings of $395M.

13.7.2 Efficiency measures for DCR
DCR must achieve $11.4 million in personnel savings and $10.1 million in non-personnel
savings in FY19. Refer to Exhibit 42 for annual personnel and non-personnel savings that
must be achieved through FY23.
EXHIBIT 50: DCR SUMMARY OF MEASURES IMPACT

Facility consolidations
To bring the system in line with the requirements of the population, DCR should close 9
prisons, each with utilization at 65% or below to reach an overall system
utilization of 93%, while still maintaining appropriate separation of different inmate risk
profiles and populations, including men, women, and juveniles. These consolidations will

94

NASBO, FBI, BJS databases

95

Census data, 2014; Bureau of Justice Statistics, 2014
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provide the opportunity to capture both personnel and non-personnel savings
through reduced operations.
First, 40% of non-personnel operating expenses could be captured for each
closed facility by consolidating physical footprint, winding down contracts, and other levers,
with the remaining operating expenditures transferred to support population increases in
other facilities and account for inability to reduce fixed costs. Personnel savings could be
captured by reducing DCR FTEs per inmate to reach the U.S. median benchmark of
0.41 FTEs per inmate through attrition and active workforce reductions96.
Five prisons are slated for closure in FY2018,97 and their prisoners have already been relocated
to other prisons. Two additional prisons are expected to be closed in FY2019, and two more in
FY20. Implementation costs that are accounted for in savings calculations include
transporting prisoners to other facilities, frictional costs of redundant personnel across
prisons and inmates, among other initiatives.
To further enable savings from consolidations and reduced FTEs, DCR may contemplate
initiatives to actively reduce prison population as appropriate, such as early release with
electronic monitoring, initiating programs to reduce recidivism like in-prison drug
rehabilitation, and increased training and occupational programs.
Non-personnel optimization
DCR currently spends $64 million on procurement, costs that can be reduced through a
variety of means, including leveraging the Federal General Services Administration, utilizing
e-auctions, launching competitive Requests for Proposal (RFPs), centralizing purchasing to
the greatest extent possible, and outsourcing/contracting responsibilities. Using benchmark
savings percentages for major spend areas would result in ~$8 million potential savings
opportunity, excluding correctional healthcare.
For correctional healthcare, the Government currently spends ~$6,000 per inmate based
on the terms of the Correctional Health Services Corporation contract. By comparison, the 50th
percentile of U.S. states spend $3,800 per inmate.98 Bringing this per-inmate spend in line
with the 50th percentile of U.S. states would generate annual savings of ~$23 million by
FY2022.99 The Government can unlock these savings by renegotiating existing contracts,
launching competitive RFPs for other correctional healthcare providers that will provide terms
more in-line with mainland spending practices, reconsidering level of service due to the
currently declining prison population, and strategically evaluating insourcing options.

Hacienda / Office of the CFO (OCFO)
13.8.1 Current state and future vision for Hacienda / Office of the CFO
Currently, the financial management functions—as well as basic administrative functions—of
the Government are spread across several entities; for instance, the Office of Management and
Budget is responsible for administering the Annual Budget of Puerto Rico, the General
Services Administration is responsible for procurement processes, and ownership of other
96

Census data, 2014; Bureau of Justice Statistics, 2014

97

These are identified as prisons with prison populations of 0, based on latest data from DCR and Rehabilitation; they
include: Esc. Ind. Mujeres Vega Alta, Hogar Adaptacion Soc. Vega Alta, Inst. Correccional Zarzal, Modular Detention Unit,
and Vivienda Alterna Anexo 246 Ponce

98

Source: Pew data 2011, normalized for GDP PPP and inflated to 2017 dollars based on CPI data (2011-2017
compounded inflation rate of 10%)

99

Pew data, 2011
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fiscal and payroll responsibilities are distributed across another four agencies. This
distribution has led to historical problems for the Government, as the number of bank
accounts, special revenue funds, and other untracked funding and expenditure streams have
proliferated. Indeed, the lack of one office that has authority over all revenues and
expenditures—and is also accountable for balancing the budget—has been a major barrier
for the Commonwealth’s ability to regain its fiscal sustainability and publish
accurate and timely financial reporting.
As discussed above, consistent with the Governor’s proposal, the Commonwealth shall
consolidate all financial management, HR and procurement activities under the
OCFO. The OCFO will have authority and accountability over the following agencies, which
could be consolidated or eliminated:
EXHIBIT 51: LIST OF AGENCIES IN HACIENDA / OCFO GROUPING

The OCFO must be responsible for all matters related to revenues and expenditures, and will
be the key financial management agent. Hacienda, as the OCFO, will drive implementation of
EITC, tax law initiatives, and new revenue-collecting initiatives (e.g., Internet sales tax
collections). Already, Hacienda has advised the Oversight Board it has been working to launch
several new initiatives to improve its enforcement effectiveness and increase the volume of
revenues collected, such as through the SURI transition.

13.8.2 Efficiency measures for Hacienda / Office of the CFO
Hacienda / OCFO must achieve $6.9 million in personnel savings and $5.3 million in nonpersonnel savings in FY19. Refer to Exhibit 52 for annual personnel and non-personnel
savings that must be achieved through FY23.
EXHIBIT 52: HACIENDA/ OFFICE OF THE CFO SUMMARY OF MEASURES IMPACT
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Transform Hacienda to improve efficiencies
Hacienda itself must attain an overall 15% net reduction in costs (approximately $24.5
million), which is 25% gross (approximately $40 million) which is in line with the
level of cuts seen in other Treasury Department transformations. For instance, a
transformation within Her Majesty’s Revenue and Customers agency in the UK successfully
cut costs by 25% over a five-year period through a series of management initiatives, including
reducing IT costs, increasing operational efficiency, reducing the real estate footprint, and
overall process improvement.100 Many of initiatives can be leveraged by Hacienda, in addition
to reforms unique to Puerto Rico, including but not limited to:
■

Partnerships with private banks to reduce real estate and personnel footprint (estimated
to save approximately ~$20 million per year)

■

Non-personnel spend (e.g., support service consolidation) and procurement optimization
(estimated to save approximately ~$12 million per year)

■

Initiatives related to digitization and general process and efficiency improvements

While Hacienda must target gross reductions of 25%, 40% of these reductions (~$16 million)
should be reinvested in compliance activities, providing the budget for hiring additional
Hacienda employees needed to implement new compliance activities, as well as for technology
investment. After subtracting the ~$16 million to be reinvested in compliance activities, this
measure amounts to $24.5 million in annual net savings by FY2023.
Reduce non-Treasury back-office and non-personnel
Overall back office and non-personnel savings targets are detailed in Section 13.2, and
include levers such as procurement optimization, consolidation of support functions, and
similar initiatives. Back office savings must lead to $9 million run-rate savings by FY2023, and
non-personnel savings must lead to $4 million in annual savings by FY2023.
AAFAF reductions in spend to promote reinvestment
Unlike other entities within the Hacienda/OCFO, AAFAF will be subjected to a 7.5% cut
(roughly ~50% of the level of cuts prescribed to other government agencies). These cuts must
lead to savings of $1 million per year by FY2023, and will be reinvested (as described in
Chapter 11).

Department of Economic Development (DDEC)
13.9.1 Current state and future vision for the Department of Economic
Development
DDEC includes a consortium of agencies critical to incentivizing and managing the
economic recovery of Puerto Rico’s private sector following recent seismic changes to
the marketplace, including the removal of Federal corporate tax incentives and the debilitating
impact of Hurricanes Irma and Maria. To promote growth, DDEC is driven by a strategic
economic plan to promote high-impact projects, reenergize existing industries, and promote
new strategic initiatives. In addition, DDEC manages a variety of programs on the Island
intended to promote Puerto Rican entrepreneurship, youth employment, and other critical
economic development functions. In the aftermath of Hurricane Irma and Maria, these

100 National Audit Office, “Reducing Costs in HM Revenue & Customs,” 2011
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programs will be crucial for the vitality of the Puerto Rican economy through increasing
participation in the job market and attracting new business to the Island.
The agencies to be consolidated are as shown below (Exhibit 53).
EXHIBIT 53: LIST OF AGENCIES IN DDEC GROUPING

The agencies within the grouping are responsible for a variety of efforts to maintain a robust
economic marketplace within Puerto Rico, including supervising public policy, creating and
retaining jobs, attracting capital investment, and promoting tourism. However, the diffusion
of these weighty responsibilities across so many agencies has led to an inconsistent
approach to overall economic development. For instance, the Government currently
lacks a coherent development strategy between the existing incentives code and the initiatives
pursued by agencies within DDEC, and until now there has been no single entity solely
responsible for incentivizing foreign direct investment in Puerto Rico.
Under the new grouping construct, DDEC should be better able to coordinate its efforts to
spur economic development by providing clear goals and metrics for success. In addition, it
will drive savings by reducing the back-office operations of the newly-consolidated agencies,
pursuing digitization, procurement centralization and other efforts to reduce non-personnel
spend, and reducing the number of front-line personnel to better reflect mainland standards
for a right-sized economic development operation.

13.9.2 Efficiency measures for DDEC
The following stipulations will govern the future state of DDEC:
■

The DDEC budget should include carve outs for the Destination Marketing Office
and Invest Puerto Rico, as these institutions will perform complementary functions to
DDEC

■

Each entity within DDEC grouping should have clearly defined responsibilities and
governance structures that limit costs moving forward and prevent overlapping duties
among agencies in the grouping (e.g., specific marketing / promotion agency mission
should be separate from the corporate development / retention agency)

DDEC must achieve $5.8 million in personnel savings and $10.6 million in non-personnel
savings in FY19. Refer to Exhibit 54 for annual personnel and non-personnel savings that
must be achieved through FY23.
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EXHIBIT 54: DDEC SUMMARY OF MEASURES IMPACT

Right-size the number of front-line employees
Therefore, DDEC should reduce front-line personnel by 20% to ensure a streamlined,
efficient organization, leading to $5.4 million in annual savings by FY2023.
Right-size the number of back-office employees
A government analysis identified a redundancy in service of back-office personnel across
DDEC.101 DDEC could consolidate back-office operations of the newly-merged agencies
as detailed in Section 13.2, leading to $12.1 million run-rate savings by FY2023.
Optimize non-personnel spend
DDEC must pursue a variety of initiatives to reduce non-personnel spend, primarily
centered on procurement optimization and digitization of operations (e.g., digitizing the
permit application process), as detailed in Section 13.2. These initiatives must lead to $33.9
million run-rate savings by FY2023.

Legislature, Courts, FOMB, AAFAF efficiencies and
reinvestment
As discussed in Section 11.2.4, the General Court of Justice, Legislative Assembly, AAFAF, and
the Oversight Board must also undergo expenditure reductions to enable the creation of an
independently managed endowment for needs-based scholarships for students at the
University of Puerto Rico. The reductions for the Legislative Assembly and General Court of
Justice are informed by benchmarking against other full-time legislatures and courts in U.S.
states, while AAFAF and the Oversight Board will face a ~50% reduction compared to the
average reductions to other agencies, as both entities will be necessary to oversee the
101 DDEC analysis, 2018
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implementation of the New Fiscal Plan. In this way, these entities will share in the need to
drive Government efficiency and drive reinvestment in the People of Puerto Rico.
Savings must begin in FY2019 and total $62M, which must increase to $64 million by FY2023.
They are detailed below (Exhibit 55).
EXHIBIT 55: LEGISLATURE, COURTS, AAFAF, FOMB REINVESTMENT SAVINGS

Savings from the Legislature must be applied to operational spend, not funding toward other
entities.

All other agencies
The following agency groupings were evaluated using a top-down approach which primarily
relied on the levers and initiatives highlighted in Section 13.1.
Full details for each agency are provided in the appendix. Exhibit 56 shows the
summary of the savings that each agency must achieve.
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EXHIBIT 56: PROPOSED SAVINGS TARGETS FOR OTHER AGENCY GROUPINGS

Compensation-related initiatives
Instituting a payroll freeze
The Commonwealth Fiscal Plan certified in March 2017 included a measure to freeze all
payroll expenses which became law in FY2018. However, the freeze was due to expire at the
end of FY2019. To extend the savings from freezing payroll increases, the freeze must be
continued through the duration of the New Fiscal Plan. This measure should amount to
$276.6 million in annual savings by FY2023.
Standardizing healthcare provided to government employees
Medical insurance is a core benefit provided to all government employees. However, the
degree of coverage varies widely across government agencies, with some employees receiving
superior coverage compared to their peers. For instance, Port Authority employees receive an
average of $487 per month in medical benefits, whereas employees of the State Elections
Commission receive only $90 per month102.
To ensure fairness and reduce expenses, the Government must standardize the health
insurance received by each employee so that everyone receives $100 worth of benefits
per month, or $1,200 per year. This initiative must be fully implemented by the start of
FY2019, and should lead to $56.4 million in run-rate savings by FY2023.103
Reducing additional outsized non-salary compensation paid to employees
102 Analysis of active, non-transitory government employees not supported by Federal Funds; data provided within January
2018 Government attrition model
103 This total excludes uniform healthcare savings from the PRDE and the DPS, both of which have been calculated
independently and included in their respective sections of the New Fiscal Plan
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There are several policies that the Government must continue to enforce through the duration
of the New Fiscal Plan that will impact personnel spend. These include:
■

Asserting a hiring freeze with stringent requirements for backfilling positions left open by
attrition or workforce reduction

■

Limiting paid holidays to 15 days annually across all public employees

■

Prohibiting carryover of sick and vacation days between fiscal years

■

Prohibiting any future liquidation of sick and vacation days

■

Eliminating the Christmas bonus for all public employees

The hiring freeze policy is codified as law by the March 2017 Fiscal Plan, and the New Fiscal
Plan continues to enforce that policy while requiring the Government to propose stringent
requirements for the backfilling of any opened positions for approval to the Oversight Board.
The other policy measures outlined above are codified as law in Act 26-2017, except for the
elimination of the Christmas bonus.
The fiscal impacts of these policies are captured in the baseline expenditures of the New Fiscal
Plan, except for the elimination of the Christmas bonus. These policies must remain in place
so as to not increase personnel expenditures for the Commonwealth. The elimination of the
Christmas bonus is projected to lead to $69.9 million in run-rate savings by FY2019.
Total savings from compensation-related measures must reach a run-rate of $402.9 million
per year beginning in FY2023. Annual savings targets are summarized below (Exhibit 57).
EXHIBIT 57: COMPENSATION-RELATED MEASURES SUMMARY OF IMPACT

Implementation plan
Exhibit 58 depicts the implementation timeline for agency efficiencies measures, with the
understanding that more detailed implementation plans will be submitted for each agency
grouping by the end of FY2018.
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EXHIBIT 58: AGENCY EFFICIENCIES IMPLEMENTATION TIMELINE

HEALTHCARE REFORM
Current State of Puerto Rico’s Medicaid program
Prior to Maria, 46% of Puerto Ricans received their health coverage through the
Commonwealth’s state-run insurance program, Mi Salud; this was the highest share of
publicly-funded health insurance coverage in America, with the next highest state, West
Virginia, covering only 29% of its population under public plans.104 In addition to its large
coverage population, Puerto Rico lags mainland states in both health outcomes and access.
Puerto Ricans face higher rates of chronic conditions like hypertension (11.3%-points higher
than the U.S. mainland), diabetes (4.4%-points higher), and asthma (1.6%-points higher).105
Only 28% of the 62,000 Mi Salud members with diabetes and 17% of the 132,000 Mi Salud
members with hypertension are in the respective disease management programs. Puerto Rico
also has higher premature birth and infant mortality rates,106 and higher rates of adults
reporting fair or poor health.107 At the same time, 72 of Puerto Rico’s 78 municipalities are

104 Kaiser Family Foundation, “Medicaid State Fact Sheets: Percent of People Covered by Medicaid/CHIP, 2015”
105 CDC (Centers for Disease Control and Prevention), “BRFSS Prevalence and Trends Data,” 2015-2016. Behavioral Risk
Factor Surveillance System
106 Puerto Rico infant mortality rate is 6.4 per 1000 (2016) vs. U.S. 5.8 per 1000; premature birth rate is 11.8% vs. 9.6% in
U.S. “Puerto Rico,” World Factbook (Washington, DC: CIA)
107 35.4% of Puerto Ricans report fair or poor health, versus 17.9% U.S. average, and 19.3% in Florida and 22.0% in
Mississippi (two most comparable states). Table 3, Krista Perreira et al. Urban Institute. Jan 2017. “Environmental Scan of
Puerto Rico’s Health Care Infrastructure”
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deemed “medically underserved areas,”108 with 500 doctors leaving per year (pre-Maria).
Puerto Rico has half the rate of specialists as compared to the mainland in critical fields (e.g.,
emergency physicians, neurosurgeons).109
Mi Salud covers individuals through three primary funding sources: Federally-matched
Medicaid, the Children’s Health Insurance Program (CHIP), and the Commonwealth’s selffunded insurance program for low-income adults who do not qualify for Federally-matched
Medicaid. An additional 8% of the Puerto Rican population receives some benefits from Mi
Salud as part of the Platino program, which supports Medicare recipients who also qualify for
Medicaid (also known as “dual-eligible”). Annually, these programs collectively cost $2.77
billion (as of FY2018), with the Commonwealth responsible for the vast majority of costs due
to caps on Federal matching (see Section 5.1.3 for more information on Medicaid Federal
funds). Puerto Rico faces real and growing challenges with rising healthcare costs, with
premiums growing significantly faster than inflation. Even with some cost containment
measures in place, per-member per-month (PMPM) disbursements rose 6.3% from FY2017 to
FY2018. And based on national healthcare cost inflation trends plus increased post-hurricane
need, Mi Salud PMPMs are projected to rise by nearly 40% over the next 6 years in the absence
of additional measures.
The Bipartisan Budget Act of 2018 (BBA 2018) provides the Commonwealth temporary relief
from raising healthcare costs by expanding the amount of Federal reimbursement over the
next 18 months. Starting in September 2019, however, the Commonwealth will hit a “Medicaid
cliff” whereby it will be responsible for multi-billion-dollar annual healthcare expenditures
unseen since before the passage of the Affordable Care Act provided additional Federal
funding in 2011. It is crucial, therefore, that ASES take advantage of the additional runway
provided by the BBA funding to put in place reforms that reduce long-term health expenditure
growth rates.

Future vision for healthcare reform
The future vision for the Puerto Rican healthcare system is to promote an overall healthier
population through provision of high-quality services to all citizens in need. To do so, the
Government has proposed targeting the following:
1. Decrease the annual per-member cost growth rate to the median level of
Medicaid growth rate by implementing value-based healthcare reforms, such as new
payment models to incentivize care integration among providers
2. Shift care from higher-cost to lower-cost channels; for example, reducing the
number of emergency room visits and encouraging and enabling the role of primary care
physicians in providing preventative care
3. Drive better health outcomes for the population, indicated especially by reduced
rates of chronic conditions among adults
4. Coordinate healthcare initiatives in the community to promote efficiency of
services and a community-wide focus on health

108 Areas with a shortage of personal health services, e.g., areas or populations that have too few primary care providers,
high infant mortality, high poverty, and/or high older adult population
109 U.S. Department of Health and Human Services, Office of the Assistant Secretary for Planning and Evaluation, “ASPE
Issue Brief: Evidence Indicates a Range of Challenges for Puerto Rico Health Care System” (Jan 12, 2017)
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Key initiatives for healthcare reform
Addressing Puerto Rico’s healthcare challenges while also reducing costs will require a
portfolio of targeted actions in the short term (e.g., reducing waste and abuse) and long term
(e.g., structural reforms to healthcare model to improve quality relative to cost).
In early FY2018, ASES began efforts to reduce healthcare costs, including implementation of
preliminary enrollment verification efforts with DCR and private insurers; standardization of
fee schedules for providers; and prescription drug cost controls such as increased pharmacy
discounts on branded drugs, mandatory dispensing of generic drugs, and changes to
prescription coverage guidelines.
Beginning in FY20, the Government must implement a new healthcare model, currently in
development, through changes to how the Island’s managed care organizations (MCOs), are
contracted and incentivized as the third-party administrators of Mi Salud. The new model’s
savings must reach a run-rate annual savings of $840.2 million by FY2023 (off of the FY2022
baseline of approximately $3.4 billion), a measure run-rate which is then projected to increase
as the baseline expenditures increase at long-term healthcare inflation rate of 4-6%. However,
this measure is offset by $353 million, made possible by the implementation of the Labor
Reform Agenda, which will be invested in ensuring improved health outcomes that will reduce
costs in the long-run (discussed in Chapter 11).
Exhibit 59 provides an overview of the core savings measures.
EXHIBIT 59: MI SALUD BASELINE SPEND AND MEASURES

14.3.1 Pursue value based reforms to improve quality relative to cost of care
Pursuing value-based improvement initiatives with demonstrated success can help reduce Mi
Salud’s per-member per-month (PMPM) rates. Similar value-based programs have been
piloted in other states, and typically save between 2-10% of costs. In Puerto Rico, value-based
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reforms may result in somewhat lower than average savings due to the breadth of other savings
measures being implemented simultaneously in Mi Salud, and unique post-Hurricane
challenges such as a potential increase in behavioral health needs. Value-based reforms will
be combined with a portfolio of other initiatives in the “new healthcare model” to achieve
savings targets. This measure includes:
Improved coordination of care. New approaches that emphasize care coordination and

align incentives between patients, providers, and payors can produce improvements in health
outcomes while lowering costs. Given the preponderance of chronic conditions and potential
rising behavioral and mental health needs in the wake of Hurricane Maria,110 better access and
coordination of mental health services will become increasingly important. Care coordination
models like patient centered medical homes – which empower patients to work closely with a
primary care provider to manage treatment plans across multiple care providers – have been
quite effective at improving outcomes for members with chronic conditions.111 ASES can serve
as a coordination point for care organizations throughout the community, ranging from
managed care organizations to education and faith-based community organizations. The new
RFP issued by ASES is focused on developing such managed care programs for high cost, high
need populations.
Reduced Emergency Room (ER) visits. Puerto Rican’s utilize the ER 3 times as often as
peers on the U.S. mainland,112 with estimates as high as 90% of ER visits occurring for nonemergency care that could be treated in lower cost settings. Successfully shifting unnecessary
ER visits to lower-cost settings, such as primary care offices or urgent care, could save roughly
$70-75 million annually, or 3% of total Mi Salud costs. Mi Salud could reduce ER utilization
through several means, including patient education, increased ER co-pays, or changes to
reimbursement policies.113
Reduce inpatient length of stay. Puerto Rico’s inpatient length of stay is 1.5 times the U.S.
average.114 MCOs can incentivize reduced hospital readmissions and length of stay through
improved discharge planning and increased staffing to manage weekend discharges. Some
MCOs have already implemented such reforms in Puerto Rico.
Adjusting MCO payment models. ASES is already considering many changes to MCO –
provider payment models to promote greater accountability and better align care delivery to
outcomes amongst providers. Best practice value-based payment models from other managed
care settings include direct pay-for-performance quality bonuses, providing fixed payments
for a ‘bundle’ of services required to treat a specific condition, and providing special incentives
to care for members with high-cost needs, such as behavioral health.

14.3.2 Reduce pharmacy spend
Prescription drug coverage is the largest category of spend in Mi Salud, contributing 26% of
the total cost in treating the average patient. Nearly half of this spend comes from specialty
110 Thomas Huelskoetter, Center for American Progress, “Hurricane Katrina’s Health Care Legacy” (August 15, 2015)
111 Patient-Centered Primary Care Collaborative, “Benefits of Implementing the Primary Care Medical Home
A Review of Cost & Quality Results, 2012” (Sept 2012)
112 JEL Consulting analysis (Dec 30, 2106) of ASES data and Puerto Rico Community Survey, Public Use Microdata, 2014.
Estimates exclude Platino beneficiaries
113 See, e.g., Schwartz et al. Copayment levels and their influence on patient behavior in the emergency room utilization in an
HMO population. Journal of Managed Care Medicine. 2012; Wallace et al. How effective are copayments in reducing
expenditures for low-income adult Medicaid beneficiaries? experience from the Oregon health plan. Health Services
Research 2008; Lesley et al. Reducing frequent visits to the emergency department: a systematic review of interventions.
PLOS. 2015
114 As of 2014. JEL Consulting analysis (Dec 30, 2106) of ASES data and Puerto Rico Community Survey, Public Use
Microdata, 2014. Estimates exclude Platino beneficiaries
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drugs. Even after ASES-negotiated some prescription drug cost reduction measures,115
pharmacy costs grew 14% annually from FY2016 to FY2018 in Puerto Rico,116 compared to 6%
per year in U.S. Medicaid programs.117
Puerto Rico faces structurally higher prices than the mainland because, unlike U.S. states, it
cannot participate in the Federal Medicaid Drug Rebate Program (MDRP), and may only seek
voluntary or supplemental rebates. That said, ASES can lower the cost of prescription drug
coverage by replacing higher cost drugs with cheaper, equally effective alternatives, driving
increased use of generics and imposing utilization controls. These initiatives resulted in
negotiated savings of $4.31 PMPM in Mi Salud’s FY2018 contracts. However, to sustain these
savings, MCOs must engage in ongoing monitoring and enforcement of policy changes to
further refine drug coverage lists and utilization management policies due to changing
prescription patterns.

14.3.3 Reduce fraud, waste, and abuse (FWA)
The U.S. Government Accountability Office found evidence that MCOs have not consistently
reported improper payments to providers billing to the system. Further, it found that many
MCOs face conflicts of interest in finding and eliminating fraud.118 Typical waste, fraud, and
abuse reduction programs in other state Medicaid programs and health insurers have been
able to achieve 1-3% cost savings. These savings have been reached through: pre-payment
review (e.g., reviewing claims before payment to identify outliers / issues); auditing and
enforcement units to investigate suspicious behavior; advanced analytics capabilities to review
many actions to identify inefficient or fraudulent activities in post-payment review, such as
identification of “impossibility” coding (e.g., billing for over 24 hours of service in one day), or
frequently repeated or high value procedures; and long term policy or organizational
transformation.
To combat FWA, ASES shall:
■

Fully operationalize a Medicaid Fraud Control Unit (MFCU)—which it has already
launched--outside of the MCOs to identify and prosecute fraudulent charges

■

Establish a functional Medicaid Management Information System (MMIS) to track
utilization, claims, and provide the data inputs for advanced analytics assessments to
identify inappropriate spending; and

■

Use data to obtain reimbursement for improper payments and to identify and eliminate
the systematic causes that enabled the problematic activities in the first place.

Puerto Rico does not currently have an operational MMIS or MFCU, but is in the process of
developing and shall develop both programs. Successful operationalization of the MMIS will
enable ASES to receive $1.2 billion of the BBA 2018 allocated funding, contingent upon
establishment of methods to lower FWA and collect/report reliable information to the
Transformed Medicaid Statistical Information System (T-MSIS).119

115 FY2018 Milliman Actuarial Certification
116 Ibid
117 Express Scripts 2016 Drug Trend Report
118 GAO “Medicaid and CHIP Increased Funding in U.S. Territories Merits Improved Program Integrity Efforts,” April 2016
119 MACPAC, “Medicaid and CHIP in Puerto Rico,” report, February 2018
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14.3.4 Enrollment verification
In addition to overpayment for eligible beneficiaries, ASES faces a particular challenge in
ensuring it is serving the proper beneficiaries—and preventing those who are ineligible from
receiving benefits. Over-enrollment typically occurs when residents have private insurance,
are in the corrections system, have moved to other states, or are deceased. Data system
limitations (e.g., limited data sharing with other systems; manual dis-enrollment after
eligibility expiration) mean that it often takes years to dis-enroll ineligible members, and many
are never removed. Over enrollment could be identified through coordination of benefits,
interagency data sharing, state-specific MOUs, and the national Public Assistance Reporting
Information System (PARIS) and T-MSIS Medicaid interstate match.
Pre-Maria, Mi Salud had an estimated 5% over-enrollment rate, translating to Mi Salud
improperly paying for roughly 62,000 beneficiaries.120 Maria is likely to augment these
challenges. Due to the hurricane, 12% of Puerto Rico’s population is expected to emigrate by
FY2023, and it is estimated that a roughly proportionate number of Mi Salud members will
also leave the Island. Given the limited data capabilities at present, without active efforts to
dis-enroll those who leave and do not return, it is expected that ASES will continue to pay for
these departing beneficiaries for a full year after they leave, resulting in Mi Salud reaching 10%
over-enrollment in FY2018.

14.3.5 Implement a uniform fee schedule for providers
One way ASES has been able to put controls on spend growth is working with MCOs to
implement a new fee schedule for providers. The updated schedule, which went into effect on
July 1, 2017, provides 70% of Medicare reimbursement rates for each category of services, a
sharp reduction for some specialty services on the Island (laboratory and radiology in
particular), reducing PMPM by an estimated $3.52 in FY2018.121

14.3.6 Reduce administrative MCO costs through a single region model
ASES can reduce MCO administrative costs by switching from the current system of nine
regions, each with a single MCO provider, to a geographically unconstrained competitive
system with multiple MCOs serving the entire Island. This new single region MCO model
should produce increased economies of scale for administrative operations and will lower
costs through greater competition and incentives to enforce efforts to lower the cost of care.
ASES has already been moving the MCOs towards improved Medical Loss Ratios (MLRs),
constraining the share of their PMPM costs not used for medical services. In the FY2016
contract, 10% of the PMPM went to administrative costs and profits; in the FY2018 negotiated
rates, administrative costs and profits fell to 8.6%.122 In FY2019, ASES plans to improve this
MLR to 92% (8% leftover for administration and profits).123

14.3.7 Stop-gap levers to ensure achievement of savings targets
As an extreme measure in cases where target run-rate savings are unachievable with the above
measures, the following additional measures could be implemented to hit expenditure
reduction targets.
120 Ballori Group estimate
121 FY2018 Milliman Actuarial Certification
122 FY2016 rate analysis; FY2018 Milliman Actuarial Certification
123 Communication with ASES, Nov 21, 2017

94
New Commonwealth Fiscal Plan

Case:17-03283-LTS Doc#:3126-1 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW Certified Fiscal Plan (2018) Page 103 of 145

Desc:

Require cost-sharing for the Medicaid and Commonwealth populations
ASES could reduce healthcare spending by imposing cost sharing on specific services to disincentivize high-cost, low-impact behavior, such as visiting an ER for non-emergency services
or using certain non-preferred drugs. Co-pays have been shown to reduce used of affected
services, and therefore should not apply to preventive care or other areas that reduce net
health system costs, such as family planning services. Any required co-pay shall be determined
on a service-by-service basis to selectively disincentivize high-cost, low-impact activities;
further, co-pays will be implemented progressively, scaled to member income while exempting
those without income and CHIP members.
Reduce coverage for select optional benefits
Medicaid requires all states to cover certain services, such as hospital stays, physician visits,
preventive health services, family planning, and pregnancy-related care. Other benefits are
considered optional, including: prescription drugs; physical, occupational, and speech
therapy; dental; podiatry; optometry and glasses; prosthetics; chiropractor services; private
duty nursing; hospice; and respiratory care services. Some of these optional benefits are
provided by every state (such as prescription drug coverage), while others are covered by fewer
than half of states. 4.3% of total Mi Salud payments124 are related to the following categories
of benefits coverage that at least one other state or territory does not cover:125
EXHIBIT 60: OPTIONAL BENEFITS PROVIDED BY PUERTO RICO BUT NOT OTHER
STATES/TERRITORIES

124 When adding back in the $0.59 PMPM attributable to CHIP coverage that would not be subject to reductions or cost
sharing
125 Kaiser Family Foundation Medicaid Benefits Data Collection, Oct 1, 2012 data (latest available as of Nov 2017). 2 states
do not cover prosthetics, while every state covers durable medical equipment and supplies. 33 states do not cover private
duty nursing, while every state covers home health services. 20 states do not cover occupational therapy; data was not
available on outpatient PT/OT/ST specifically. Puerto Rico data from FY2018 Milliman Actuarial Certification
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As a result, another second stop-gap measure could be to reduce Mi Salud coverage for select
optional benefits, either by eliminating some optional benefits, imposing various levels of costsharing for remaining benefits, or restricting access. Optional benefit coverage reductions
would affect Medicaid and Commonwealth Mi Salud members, but not CHIP members.
Reinvestment in health outcomes and infrastructure
Over FY2018-FY2020, $353M can be reinvested in improving health outcomes, funding for
which will be made possible by the implementation of the Labor Reform Agenda (See Chapter
7). These reinvestment funds will be used in part to improve health outcomes in the
community through preventative care, increased analytical capabilities, and a more reliable
health infrastructure. These short-term investments to improve the long-term outlook of
healthcare in Puerto Rico will significantly control skyrocketing long-term healthcare costs
and contribute to the overall well-being of Puerto Rico’s residents. Reinvestment initiatives
are detailed in Section 11.2.1.

Implementation plan
Healthcare reform shall consist of specific measures (pay for value, reduction of drug costs,
modification of benefits package, and FWA efforts) in FY2019 during the development of the
new healthcare model. The new healthcare model shall take effect in FY2020 (Exhibit 61).
EXHIBIT 61: HEALTHCARE REFORM IMPLEMENTATION TIMELINE
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TAX LAW INITIATIVES
Current state of tax environment
Puerto Rico’s current tax system suffers from its structural complexity, instability, internal
inconsistency, inefficient administration and inadequate enforcement. This has fueled a
culture of tax evasion, promoted by a lack of adequate enforcement personnel, technology and
process. Top marginal tax rates are high relative to U.S. Federal and state taxes (e.g., 39% for
corporations, and 11.5% for sales and use). Much of the Government’s revenue is also overly
concentrated in collections from a handful of multi-national corporations. To compensate for
this unevenness, the Government has issued an assortment of credits, deductions, and
incentives that add to the system’s complexity and further erode the tax base. Limited audit
and enforcement in recent years has also resulted in a “lack of fear” amongst tax filers, who
assess that the likelihood of punishment is low and the ability to negotiate consensual
settlement agreements if caught are high.
In addition, Puerto Rico’s current patchwork process for awarding tax concessions, which
averaged ~$251 million in annual exemptions between FY2009 and FY2013126, has not
historically been aligned to a strategy for growth. Some evidence exists that exemptions within
the tourist industry have led to positive returns on investment.127 However, not all incentives
– one recent analysis of Puerto Rico’s corporate tax incentives revealed 50+ such exemptions
within the economy128 – prove as profitable as the tourism incentives.

Future vision for tax environment
Prior to the hurricane, the Government was evaluating options for a reformed tax regime, and
had taken steps to improve tax compliance and increase certain taxes and fees. In the wake of
the hurricane, Puerto Rico will need to drive more formality and increased compliance within
the tax base without losing revenues. Therefore, Puerto Rico should broaden the tax base while
maintaining revenue neutrality to ensure that revenues are not unintentionally foregone.

Proposed tax law initiatives
The New Fiscal Plan includes a series of targeted tax law initiatives that focus on reducing
income tax rates while broadening the tax base via the expansion of alternative minimum taxes
(AMTs) and reduction of incentives to raise taxes on others. The tax law initiatives must be
revenue-neutral, with multiple stabilizing mechanisms to offset any shortfalls in revenue. The
plan:
■

Reduces the corporate base tax from 20% to 19%, and the top rate from 39% to 31%

■

Lowers individual income tax rates, including the top marginal rate to 31%, while reducing
a series of exemptions and deductions such as the mortgage interest deduction

■

Eliminates the B2B SUT by FY2020

■

Reduces the tax rate on prepared foods transactions (e.g., at restaurants) paid for via
electronic means from 11.5% to 7%

126 Hacienda, Oficina de Asuntos Economicos Y Financieros (2013)
127 An Estudios Técnicos cost-benefit analysis of tax credits within the hotel industry concluded there was a direct net benefit
of $179M annually due to the tax credits, or $328M when including aggregate net benefit to the economy (“Cost-Benefit
Analysis for the Tax Credits Provided to the Hotel Industry by the Government of Puerto Rico,” Estudios Técnicos (2017))
128 “Tax incentives in Puerto Rico”, DLA Piper (2017)
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These initiatives must be financed by a variety of offsets, including:
■

The creation of a minimum flat tax withholding at source regime for self-employed
individuals and service based companies

■

Expanded usage of corporate and individual alternative minimum taxes to broaden the tax
base and combat excessive usage of deductions to lower tax liability

■

Reduction in a series of deductions, credits, and cash grants

These tax law initiatives do not address incentive corporations or the need to shift away from
the Act 154-2010 tax to a broader, more progressive tax regime. The incentives also do not
address the Government ’s need to reform its broader tax structure in response to the Federal
Tax Reform legislation that was recently enacted. Both of these topics will need to be addressed
in the future.
The projected value of tax reductions and offsets are shown below (Exhibit 62).
EXHIBIT 62: DETAILED TAX LAW INITIATIVES AND OFFSETS

Implementation and enforcement of tax law initiatives
15.4.1 Proposed implementation plan
Implementation of the tax law initiatives must occur sequentially, with the Government
ensuring that initiatives are paid for (e.g., through revenue generated from AMTs or incentive
reductions) before rates are reduced. Exhibit 63 shows for the proposed implementation
plan, including major legislative milestones.
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EXHIBIT 63: TAX LAW INITIATIVES IMPLEMENTATION TIMELINE

15.4.2 Creation of a tax expenditure report
As part of implementation, the Government must regularly produce a tax expenditure report,
which will include a comprehensive lists of revenue losses attributable to provisions of the
Puerto Rican tax code that deviate from the tax structures benchmark law. The revenue loss
could be due a special exclusion, deduction, exemption, credit, a preferential rate of tax, or a
deferral of tax liability. Having a clear and accurate understanding of what the Government
spends through tax expenditures is critical to ensuring that the expenditures are contributing
to economic growth and opportunity. The first draft of tax expenditures budget must be
provided to the Oversight Board by the end of calendar year 2018.

15.4.3 Enforcement of revenue neutrality
Enforcement mechanisms must be part of any tax initiative package to prevent a scenario
where tax reductions for individual income tax, corporate income tax, B2B tax, and SUT on
prepared foods (the “Proposed Tax Initiatives”) are not accompanied by sufficient offsetting
revenue measures identified in the enabling legislation. Enforcement shall take the form of a
fiscal responsibility test. There are historical precedents for this type of enforcement
mechanism, including Act 1-2011 in Puerto Rico and California’s 2009 budget legislation.
To meet this requirement, the Government must produce a quarterly performance report,
which shall be submitted to the Oversight Board within 45 days after each quarter ends,
measuring the performance of the Proposed Tax Initiatives and the offsetting revenue
generation or cost reduction measures identified in any enabling legislation against
projections set forth in the New Fiscal Plan. The implementing legislation shall include specific
measures that will be triggered to restore revenue neutrality over the period covered by the
New Fiscal Plan in the event that the Oversight Board determines there is a lack of revenue
neutrality, based on the quarterly performance report or any other information or report. The
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implementing legislation must be constructed such that further legislative action is not
required for these enforcement measures to take effect. Neutrality can only be reached on
categories and legislation related to the Proposed Tax Initiatives themselves and cannot be
reached via outperformance against the baseline, improvements in compliance, or a reduction
in general expense categories. Additionally, automatic stabilizers must be enacted through
legislative channels (see Appendix for legislative language and mechanisms) and reduction
of taxes will be reversed in cases of non-compliance and failure to meet revenue neutrality.

TAX COMPLIANCE AND FEES
ENHANCEMENT
Current state and future vision for tax revenue collection
As described in the “Tax Law Initiatives” (see Chapter 15), Puerto Rico has suffered from low
tax compliance due to an unevenness in who pays taxes and lack of fear among violators,
leading to limited downside for non-compliance and high upside for tax avoidance. Due to
its compliance and collections issues, the Commonwealth has not been able to
drive as many revenues from taxes as it should each year.
In response to these challenges, the Government reports it has already started implementing
compliance-related changes within Hacienda. It is driving improvements in its culture and
organization to boost enforcement capabilities, streamlining the process of filing taxes and
reducing complexity in the system to lighten the burden of compliance on taxpayers. These
efforts have already resulted in some success: in 2012, SUT compliance stood at 56%, and by
2016 had improved by 12 percentage points, to 68% compliance.129 Moving forward,
Commonwealth-commissioned tax reform report models estimate that Puerto Rico could
reach 75% sales tax compliance.130

Administrative tax initiatives to increase revenue
collections
By driving administrative reform, the Commonwealth must increase revenues by $2,126
million over six years, as shown below (Exhibit 64).

129 Departamento de Hacienda, November 2016
130 The report did not address how long it would take to reach this end state. “Commonwealth of Puerto Rico Tax Reform
Assessment Project, Unified Tax Code of Puerto Rico: Tax Policy Implementation Options General Explanation of
Principal Options” KPMG (October 31, 2014)
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EXHIBIT 64: REVENUE MEASURES SUMMARY OF IMPACT

16.2.1 Improve compliance rate
Given the progress to date in improving compliance rates and the ongoing gap to reach
mainland performance, the Government must target a 5% net uplift in compliance
by FY2022 – inclusive of implementation costs from reinvestment described in the
“Hacienda / Office of the CFO” (see Chapter 12) – across the major tax lines (personal income
tax, corporate income tax, and SUT). Such an improvement would also be in line with
improvements seen in other tax transformations.131
Recent compliance efforts in the Commonwealth have largely focused on collections outreach
activities, obtaining one-time back taxes owed through a collections call center, flexible
payment plans, and a large corporate taxpayer-focused team (with a longer-term goal of
establishing a permanent separate unit). In the future, emphasis should shift towards
initiatives that promote a culture of compliance to boost voluntary payment. The goal
should be to reduce the cost of compliance while simultaneously raising the cost of noncompliance, through a combination of an increased likelihood of being caught while not paying
taxes owed and more effective and enforceable penalties.132
■

Use new systems and processes to identify and remediate non-payment.
Hacienda will create a “premium return system” for individual and corporate taxpayers
that enables taxpayers to claim certain deductions and exemptions only if their return is
prepared by a certified public accountant following agreed upon procedures; the CPA’s
review and certification of the return and supporting documentation as compliant with
Puerto Rico’s tax laws would functionally serve as a “pre-audit,” reducing the likelihood of
tax evasion and the need for a fuller review by Hacienda.

■

Create a new culture internally and externally that shifts from the agency existing
to serve the public (“Hacienda para servirle”) towards emphasis on Hacienda making sure
everyone pays their taxes, but with as little friction as possible for the taxpayer and the
agency.

131 Analogous case studies include Panama, Jamaica, and Spain, which saw 1.0 to 2.5 percentage point increases in tax ratio
relative to GDP through their comprehensive tax overhauls. Puerto Rico achieving a 5% uplift from compliance, along with
the other measures on corporate tax reform and increased fees, would produce a 2.25 percentage point increase in tax
ratio relative to GDP, in line with these case studies
132 Xenia Velez presentation to the Oversight Board (Nov. 30, 2017), 3
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■

Reduce the complexity of the tax system and process of filing taxes to make it
easier for individuals and businesses to pay their taxes correctly. Hacienda reports it plans
to introduce pre-filled tax returns and fully digitize the tax filing system onto the Internal
Revenue Unified System (SURI) platform that will enable easier filing, communication,
and levying of penalties for late payment or non-payment. It must also ease the process of
paying for licenses, stamps, and fees by shifting from a system of 64 agency payment
centers to instead partner with retail banks, enabling taxpayers to pay their fees at any of
200 private sector locations in various communities (and within four years, 1,000
locations).

■

Institute advanced analytics and broad-reach, low-touch correspondence
audits. Small and medium taxpayers account for a significant share of the unpaid and
underpaid taxes, but only a tiny fraction of these taxpayers receive full-scale audits due to
the significant time and cost investment needed. While a traditional IRS audit costs an
average of $2,278 per case, automated notices or letters can be executed for $52 to $274
per case.133 Hacienda had begun a correspondence audit program prior to Hurricanes
Irma and Maria, receiving such a strong response to the first batch of 1,000 letters that it
overwhelmed the call center. This program helped contribute to $7.1 million of collections
outreach revenues in the first 2 months of FY2018 (against a $1.4 million target),134 with
half of those responding to the letters agreeing to pay the proposed penalty amount.135
Fully implementing data-driven tiered audits will enable Puerto Rico to reach a
significantly larger share of nonpayers.

■

Collecting SUT on Internet sales. Nationally, the percent of taxpayers voluntarily
reporting and paying use tax on their income tax forms ranges from 0.2% to 10.2%,136
while nearly 80% of Americans shop online.137 Through legislation combining clickthrough nexus, affiliate nexus, and economic nexus, as well as voluntary agreements with
major online retailers, the Government should be able to capture SUT on a much larger
share of Internet sales.138 In fact, Hacienda has already announced an agreement with a
large online retailer to charge Puerto Rico sales tax on sales of goods139. With Internet
sales growing at ~15% annually, Internet sales tax presents an even more important
opportunity going forward.

Other best practices could be implemented as well. For example, Puerto Rico’s SUT currently
requires separate Commonwealth and municipal filings, but the filings could be consolidated
and the revenue forwarded from the Commonwealth to the municipalities to ease compliance
burden.140 Similarly, multiple monthly SUT filings (up to 4 per month for importers) could be
collapsed into one-time filings.141

133 IRS Enforcement Results, TIGTA Filing Season Audit, IRS Taxpayer Advocate, Team Analysis, GAO
134 Hacienda, Fiscal Reforms August 2017 reporting
135 Conversation with Hacienda, Dec 13, 2017
136 http://www.house.leg.state.mn.us/hrd/pubs/usetax.pdf at 7
137 Tech Crunch, 2016
138 Click Through refers to a nexus between an out of state seller and the state, which enables them jurisdiction to collect
taxes, created via an affiliate in the state that links to another "out-of-state" business via an affiliate program (i.e., they
send sales your way, you give them a small cut of the profits). Economic nexus refers to the dollar amount spent by a
consumer at a business, which provides sufficient local economic activity for the state to be able to collect taxes from that
out-of-state seller. Affiliate nexus refers to out-of-state sellers with ties to local sellers, such as through parent or subsidiary
arrangements, or local order fulfillment, which creates sufficient local ties to subject the out of state seller to local taxes.
Voluntary agreements occur when corporations agree through individual negotiations with states to collect and remit sales
tax directly to the state
139 Caribbean Business, “Amazon to charge Puerto Rico sales tax”
140 Isabel Hernandez presentation to the Oversight Board (Nov 30, 2017), 13
141 Ibid
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Considering the post-hurricane limitations, additional compliance activities should be
implemented beginning in FY2019, and would expect to see revenue impacts growing
throughout FY2020and beyond. The impact would phase in over the course of 4 years given
the need for training and movement of workers into Hacienda through the Single Employer
Act (Law 8, 2017), establishment of new offices and processes, and gradual shift in public
perception and voluntary compliance as a result of enforcement activities. However, certain
levers, such as negotiation of voluntary sales tax agreements with major online retailers, aside
from Amazon, could begin as early as the end of FY2018.

16.2.2 Right-rate other taxes and fees
Prior to Hurricane Maria, the Government reports it had already developed a plan to rightrate the following taxes and fees. These original plans, as well as any adjustments mutually
agreed upon between the Government and the Oversight Board during implementation of the
March 2017 Fiscal Plan, have been largely included in this New Fiscal Plan, except where
explicitly noted below.
Gaming tax. Legislation passed in 2017 that increased licenses and fees on mechanical and
electronic gaming machines to $3,000 from $100. This was originally estimated to generate
$~71 million in incremental revenues.142 Part of this calculation involved assumptions of
improved enforcement improvements, as the Government has previously estimated it is losing
approximately $170 million per year due to illegal machines that are not paying licensing fees.
However, when factoring in the potential that a 2,900% increase in taxes on the machines
could decrease total revenues from gaming – a change from 2017 forecasting – run-rate,
incremental revenue from the gaming tax has now been reduced to approximately ~$50
million per year by FY2023.
Licenses and other fees. 2017 legislation enabled fee increases in miscellaneous categories.
Hacienda will determine which exact fees are to be increased to meet these minimum
thresholds, achieving an overall revenue increase of $62.7 million by FY2023.143 Categories
are as follows: Charges for services; Fines; Insurance; Licenses; Permits; Rent; Royalties;
Stamps; Other.
Tobacco taxes. Legislation was passed in 2017 to increase specific tobacco taxes, including
taxes on cigarettes, cigars, rolling tobacco, cigarette paper and tubes, chewing tobacco, snuff,
electronic cigarettes, nicotine cartridges, and vaporizers. Accounting for one-time declines in
use due to price-related elasticities after the new fees went into place,144 a $56 million per year
increase in revenues due to the new taxes is projected.
Medical marijuana tax. The Government has passed legislation to tax medical marijuana.
Based on an estimated 29,000 patients, the Government can be expected to collect
approximately $14 million per year in additional revenue through this initiative.145
Airbnb Tax. The Government has passed a law to apply a 7% hotel room tax to Airbnb
rentals, resulting in a projected $4 million of annual revenue increases, based on annualization
of the actual Airbnb tax receipts from before the hurricane.146

142 Based on an assumption of 23,000 gaming machines on which Hacienda is able to collect fees (http://www.oslpr.org/20172020/leyes/pdf/ley-108-23-Ago-2017.pdf)
143 Assumes an 80% capture rate on the $73M potential to account for potential elasticities in demand based on fee increases
144 Based on an 18% decline, per Hacienda (April 5, 2017 calculations)
145 $15M projected receipts, minus $1.5M of dedicated revenues for the medical marijuana council established in 2017-Act 42
and controlled substances monitoring in 2017-Act 70
146 Hacienda August 2017 Revenue Scorecard, submitted Sept 15, 2017
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CRUDITA excise tax. Currently, the petroleum product excise tax (CRUDITA) generates
$470 million in gross147 revenue each year for the Commonwealth, and rates are adjusted
annually to reach the revenue target. As the Island faces a potential loss of revenues and
shrinking export sector – coupled with the environmental considerations the Island is
currently facing – the New Fiscal Plan proposes adding a measure to maintain a constant
excise tax rate rather than adjusting it to target a fixed amount of tax revenue. This policy
reform would align different categories of petroleum product revenue across the board, and
allow each to grow based on real GNP rather than create a fragmented constellation of policies
across taxes on gasoline, petroleum excise, gas oil, and diesel. The measure is projected to
generate $31.1 million per year by FY2023.

16.2.3 Implementation plan
The following implementation plan details the continuation of the Commonwealth’s efforts to
increase compliance, and imposes further details on key milestones in the process to rightrate taxes and fees.
EXHIBIT 65: TAX COMPLIANCE AND FEES ENHANCEMENT IMPLEMENTATION TIMELINE

147 Does not deduct funding provided by the Commonwealth to the Highways and Transportation Authority
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REDUCTION IN APPROPRIATIONS TO
UPR AND MUNICIPALITIES
Current state and vision for Commonwealth
appropriations
The central Government provides a range of appropriations to three main groups of recipients:
The University of Puerto Rico, Puerto Rico’s 78 municipalities, and “other” recipients
(typically private industry or non-profit institutions). “Other” appropriations are addressed
within “Tax Law Initiatives” (see Chapter 15).
Currently, UPR is 70% subsidized (~$708 million in annual appropriations) by state and local
funds, compared to 25% average level of state/local subsidization of U.S. public
universities148. UPR’s tuition is less than one-third of the U.S. public average even after
adjusting for per-capita income, and UPR spends ~10% more per student on operational
spend than the average public university.
A reduction of the appropriation for UPR was determined in 2017 through a shared process
with the Government to identify reasonable, sustainable reductions to the UPR appropriation
that brought to closer to U.S. public university tuition and cost benchmarks. This reduction
was included in the original March 2017 Fiscal Plan.
Municipalities receive $220 million in annual appropriations from the Commonwealth, but
despite this aid are operating at annual operating deficits of $260M.149 With more reductions
on the horizon, municipalities must undergo substantial operating model changes, or else risk
increasing their annual operating deficits to ~$500 million annually. In addition to reducing
the appropriations to municipalities to drive fiscal discipline, the Commonwealth can support
consolidations of municipal services to encourage efficiencies, such as through service
provision collectives or streamlining the legal framework to remove barriers to collaboration.

Key initiatives to reduce appropriations
Reducing Commonwealth subsidies to municipalities and UPR must lead to annual savings of
$451 million by FY2023.

148 UPR, IPEDs, College Board
149 V2A November 2016
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EXHIBIT 66: REDUCTION IN APPROPRIATIONS SUMMARY OF MEASURES IMPACT

17.2.1 Reduce UPR appropriations to levels in line with funding of other U.S. public
universities
The New Fiscal Plan has maintained the March 2017 Fiscal Plan measures, less reductions to
the appropriation that have already been factored into the FY2018 baseline, as well as
reductions in addressable spend.
Targeted measures to increase revenues and reduce expenditures will allow UPR to operate
sustainably under a reduced Commonwealth subsidy. On the revenue side, these include
modestly raising tuition using a means-based approach, e.g., creating a means-based
scholarship fund in parallel, applying more aggressively for Federal grants (seeking to achieve
funding equal to the level of 25th percentile of U.S. public universities), charging more dues
and fees to students, applying for patents and other intellectual property, and continuing to
provide trainings to the PRDE and the Government more broadly.
As detailed in the New Fiscal Plan (see Chapter 11), the means-based scholarship fund
described above will be supported by reductions to the budgets of the Oversight Board,
General Court of Justice, Legislative Assembly, and AAFAF. These reductions shall generate
$60-65 million annually in reinvestment funds starting in FY2019, and they will be used to
help build up an endowment to pay for need-based scholarships for UPR students. This
endowment is to be managed independently of the University.
On the expense reduction side, measures from the latest plan include consolidating campuses,
optimizing HR through reducing temporary and trust positions, improving procurement,
reducing the cost of medical insurance, and reducing tuition exemptions and special
scholarships. These include identifying campuses and programs for consolidations based on
performance metrics, tying personnel savings to roles specifically consolidated with campus
consolidations and service reductions, reducing UPR employee pensions in a manner similar
to the Commonwealth (e.g., highest marginal cut is 25%), and multiplying this amount by the
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unfunded portion,150 and increasing tuition in future years to be roughly equivalent to Federal
Pell grant less cost of living.
These efforts to improve the operations of UPR will in turn allow the University to renew its
operating model to provide the best outcomes for its students. These outcomes will include
reduced time to degree, improved job placement, and higher standardized test scores, among
others. A re-envisioned University, which focuses on areas of strengths and on improving
outcomes for students, will ultimately prove to be a critical source of renewal for the Island, as
it is a cornerstone of human capital development to propel growth in the economy.

17.2.2 Reduce municipal appropriations & support through service consolidation
and property registry / tax reform
As stated above, to incentivize municipal operational changes, the Commonwealth must
reduce the current level of municipal appropriations. Already in FY2018, the total municipal
appropriation was reduced by $150 million, bringing the new baseline appropriations to
~$220 million per year. Going forward from this current baseline, there must be a reduction
of 20% in each successive year, holding appropriations constant at 80% of current levels
starting in FY2022 before ultimately phasing out all subsidies in FY24. The slow ramp in
reductions will allow the remaining funds to be used to fund shared service consolidations.
Two levers in particular should enable municipalities to become solvent: municipal service
consolidations and institution of property tax reform.
Municipal service consolidations
Consolidating services across multiple municipalities can help reduce cost by leveraging scale,
especially in areas of services provided directly to citizens, including public works and
infrastructure, public safety, family services, education, and housing. Prior to Hurricanes Irma
and Maria, Estudios Técnicos estimated that operating expense reduction measures, in part
from municipal service sharing, could result in a potential combined fiscal impact of ~$150$450M.151
The Commonwealth should pursue several initiatives to incentivize and streamline
consolidation:
■

Offer financial incentives (e.g., remaining municipal subsidy) for municipalities who hit
targets

■

Provide transparency into service performance by creating performance metrics and
publishing the results, benchmarked against peer municipalities

■

Develop and operate service provision collectives across counties

■

Streamline legal frameworks to remove any barriers to collaboration between
municipalities (e.g., liability issues); for example, the Government can pass legislation like
New Jersey’s 2007 Uniform Shared Services and Consolidation Act to formalize
accountability for pursuing shared services by placing the onus on local leadership152

Property tax reform
In partnership with the Municipal Revenues Collection Center (CRIM), the municipalities
should identify and register tens of thousands of non-registered properties to begin collecting
150 Additionally, the UPR Fiscal Plan includes a 50% employer match (by UPR) on up to 2% of employee contribution
151 “Estudio para evaluar la estructura municipal de Puerto Rico”, Estudios Técnicos (2016)
152 New Jersey Department of Community Affairs, Shared Services – Working Together. April 2011.
http://www.nj.gov/dca/divisions/dlgs/programs/shared_docs/sharedsvcsrefguide.pdf

107
New Commonwealth Fiscal Plan

Case:17-03283-LTS Doc#:3126-1 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW Certified Fiscal Plan (2018) Page 116 of 145

Desc:

tax on them,153 and re-categorize misclassified properties (e.g., residential properties marked
as commercial). Additionally, CRIM can streamline collection activities and use proven
compliance practices, such as advanced analytics to identify non- or under-payment, to raise
payment rates. Based on implementation planning discussions in August 2017, CRIM
estimated these initiatives could produce:154
■

$150 million of increased revenue from raising property tax compliance from 68% to 85%

■

$150-200 million from registering properties not on the rolls

■

$500 million of capturable back property taxes owed (from $1.3 billion total owed)

■

Lastly there is an additional, not yet sized, opportunity from reclassifying commercial
properties incorrectly listed as residential and updating property valuations

Implementation plan
Given that reductions to UPR and municipal appropriations were already underway following
certification of the original Fiscal Plan, implementation will include continuing the current
reductions process. Simultaneously, both UPR and municipalities must begin undertaking
initiatives to improve their operational stability and sustainability.
EXHIBIT 67: REDUCTION IN APPROPRIATIONS IMPLEMENTATION TIMELINE

153 Many homes in Puerto Rico have not been registered with the Government, which has led to difficulties for thousands in
receiving assistance from FEMA’s Individual Housing Program. For example, as of mid-January 2018, 62% of the 1.1
million applications for disaster assistance has been either rejected or were still “in-process”, often due to lacking
registration and title deeds (“Majority of Claimants in Puerto Rico Still Await Assistance from FEMA, Many Found
‘Ineligible’”, Caribbean Business)
154 Meetings with CRIM leadership on July 19, 2017
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PENSION REFORM
Current state of and required changes to pension reform
The Government operates three public employee retirement systems in Puerto Rico: the
Employees’ Retirement System (ERS), the Teachers’ Retirement System (TRS), and the
Judicial Retirement System (JRS). The plans have different tiers of benefit formulas, some of
which are traditional defined benefit pensions based upon years of service and final salary,
while others are hybrid cash balance plans. Under the hybrid cash balance plans, employees
have notional accounts credited with contributions and interest, and upon retirement, benefits
are payable as an annuity. Different benefit tiers apply to employees based upon the year in
which they were hired.
Per the latest data available, each of the systems included the following liabilities155:
■

ERS: 245,000 total covered (120,000 active employees, 125,000 retirees and other
beneficiaries); with $1.7 billion in annual benefits and $38 billion in total actuarial liability

■

TRS: 80,000 total covered (38,000 active employees, 42,000 retirees and other
beneficiaries); with $0.8 billion in annual benefits and $18 billion in total actuarial liability

■

JRS: 860 total covered (370 active employees, 490 retirees and other beneficiaries); with
$28 million in annual benefits and $700 million in total actuarial liability

All employees make contributions toward their benefits, albeit at different rates.
Most regular government employees also participate in Social Security, which includes both
employer and employee contributions; most teachers, judges, and police officers do not.156
EXHIBIT 68: PUBLIC EMPLOYEE RETIREMENT SYSTEMS OVERVIEW

155 All liability estimates are as of July 1, 2016, and benefit estimates are for FY2018, but based on census data as of July 1,
2015
156 Exclusion dates back to decision to exclude state workers from Social Security Act in 1935; when states were allowed to
extend coverage to state workers in the 1950s, some areas, including Puerto Rico, made the calculation that they could
provide superior coverage through their own state pension plans.

109
New Commonwealth Fiscal Plan

Case:17-03283-LTS Doc#:3126-1 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW Certified Fiscal Plan (2018) Page 118 of 145

Desc:

Over many decades, successive governments have failed to adequately fund these
retirement plans, and today the ERS, TRS and JRS are nearly insolvent. In fact,
PayGo expenditures to provide pension benefits have been increasing in recent years, and are
expected to constitute between 1/4 and 1/5 of General Fund expenditures without further
action, as detailed below (Exhibit 69).
EXHIBIT 69: PAYGO EXPENDITURES COMPARED TO OVERALL GENERAL FUND
EXPENDITURES, PRE-MEASURES

These retirement plans will soon deplete the assets they use to pay benefits. Without action,
this could lead to large benefit cuts for all retirees. Such benefit cuts would not only be
devastating to current retirees and their families, but would adversely impact Puerto Rico’s
economy as retirees spend virtually all their income on the Island. There must be adequate
funding for pension systems, such that the retirement systems promise benefits
Puerto Rico can afford and the Government funds the revised benefits.
The Commonwealth has already taken critical steps toward a more stable pension system
through legislation passed in August 2017 that transitioned to a new “PayGo” pension system,
liquidating assets to help fund benefits owed under previous plans, froze the accrual of ERS
benefits, and committed to moving all active ERS members into segregated true defined
contribution (DC) retirement plans. However, there is room for further action to ensure the
long-term sustainability of the pensions system; in addition, some of the current commitments
have not yet been fulfilled (e.g., the transition to the new defined contribution system has not
yet been completed).
Therefore, Puerto Rico’s retirement system must be further reformed to reduce costs, restore
the plans to financial sustainability, and maintain responsible benefit levels for current and
future retirees. While overhauls will have a smaller impact in earlier years, the impact of
pension reforms will amplify over time, leading to more than $11 billion in savings over a 30year period. Reductions to benefits must also be structured to protect lower-income
retirees, who otherwise could become impoverished and therefore be forced to rely upon
government “safety net” benefits.
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Pension reform will help restore both fiscal balance and promise for current and
future retirees from government.

Proposed pension reform initiatives
Restructuring and stabilizing the pension system must lead to $732 million in savings over six
years, as shown below (Exhibit 70).
EXHIBIT 70: PENSIONS REFORM SUMMARY OF IMPACT

18.2.1 Freeze DB benefits for JRS/TRS and enroll employees in a DC plan with
segregated accounts
TRS members hired prior to August 1, 2014 and JRS members hired prior to July 1, 2014 are
currently accruing benefits under their defined benefit retirement plans. ERS members have
already transitioned to hybrid cash balance plans (in 2000 and 2013), with a transition to DC
accounts targeted for June/July 2018.157 To avoid creating future pension liabilities and to
stabilize the system for the benefit of both taxpayers and future retirees, the JRS and TRS
plans must be frozen as quickly as possible. Members will retain the benefits they have accrued
to date, subject to the benefit reduction formula discussed below. Future benefits must be
based on contributions and earnings in new defined contribution retirement accounts. This
will result in consistent treatment across ERS, TRS, and JRS, where employees will contribute
to segregated DC accounts rather than notional accounts. Going forward, employees should
have the certainty that their contributions and investment returns will be safeguarded for the
future, ensuring retirement security.
Although in the early years the DB freeze savings are small ($0.8 million in FY2020), over
time the freeze should produce significant savings ($50 million or more in FY2026 and
growing further in later years to $700 million or more) and play a significant role in restoring
the budget to long-term sustainability. The freeze will be implemented through the Plan of
157 Estimate provided by AAFAF in February 2018
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Adjustment, and shall be slated to take effect starting in FY2020 so that needed changes can
be implemented.

18.2.2 10% pension benefit reduction
Expenditures are being reduced throughout the Commonwealth’s budget and contractual debt
service remains unaffordable. Retirement plan participants, like other unsecured
claimholders, face a reduction in the amounts paid to them by the Commonwealth. A 10%
average reduction in pensions is appropriate and necessary. The goal is a balanced approach
to restore fiscal health to Puerto Rico while ensuring that cuts to retirement benefits occur in
a progressive matter that protects any retirees from falling into poverty. The level of cuts to
pension benefits is also in line with reductions in other government systems facing pension
funding crises.158
Although the average benefit reduction will be 10%, there will be no reduction for those with
combined retirement plan and Social Security benefits below the poverty level of $1,000 per
month.159 This formula is equivalent to giving each beneficiary a reduction of 25% in the
monthly benefits they receive more than $600 (for retirees who also receive Social Security),
and $1,000 for those without Social Security160. These dollar figures will be adjusted in future
years consistent with increases in the Federal poverty threshold.
Under this approach, about 25% would receive no reduction in their benefits while
and an additional 18% of retirees will experience a benefit reduction of 5% or less.
About 60% of retirees will experience a benefit reduction of 10% or less, and over 80% of
retirees will experience a benefit reduction of 15% or less. Very few retirees will have more
than a 20% reduction, and none will have a reduction of 25% or more.
This formula will also apply to benefits earned by current employees who have yet to retire.
EXHIBIT 71: DISTRIBUTION OF BENEFIT REDUCTION

158 For example, in Detroit and Rhode Island, pension cuts ranged from 0-30% across beneficiary categories
159 Actuarial calculation show that the following approach will result in reductions averaging 10%:
■
■
■

Determine the average monthly pension by adding the regular monthly pension amount, the special law pension, the
healthcare bonus, and one-twelfth of the Christmas Bonus and Medicine Bonus;
Reduce these monthly benefits by 25%; and
Add back up to $150 per month ($250 per month for those who are not covered by Social Security) to reduce the
effect of benefit reductions for those with the lowest benefits

160 Reduction (not less than zero) = 25% x Benefit minus 25% x (1,000 if not in Social Security or $600 if in Social Security).
For example, if ERS benefit (in Social Security) is $2,000, then reduction = 25% x 2,000 – 25% x $600 = $500 - $150 =
$350
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The 10% reduction shall take effect starting in FY2020 to have sufficient time to implement it
following the Plan’s enactment.
Because the poverty threshold is anticipated to increase faster than frozen pension benefits
and the size of the frozen benefits will decline as the number of years accrued before the freeze
decreases (when the youngest workers who still had DB plans begin to retire), the 10% target
overall savings rate will fall over time (in the years beyond FY26), eventually reaching zero by
about 2050.

18.2.3 Enroll government workers in Social Security
Currently, teachers, police officers, and judges do not participate in Social Security. They do
not pay into the program, nor does the Government make a Social Security contribution on
their behalf. Teachers, police officers and judges are also not eligible for benefits at retirement.
Unlike other ERS members, teachers, police officers, and judges are entirely reliant on their
government pensions for income in retirement. This places them at risk when government
retirement plans are poorly funded.
These groups are exempt from Social Security because of the “Section 218” agreement between
the Commonwealth and the Social Security Administration, which stipulates that government
employees may be exempt from Social Security if they participate in a “comparable” retirement
plan such as one which includes total employee and employer contributions equal to at least
7.5% of employee wages.
Enrolling these workers in Social Security will provide them with diversified sources of income
in retirement, and Social Security’s progressive benefit formula will provide a stronger safety
net for lower-paid employees. Workers will typically earn greater retirement benefits under
Social Security based on a 6.2% employee contribution and a 6.2% employer (government)
match, than they would funded only with a 6.2% DC. For example, a typical full-career
government employee retiring with a salary of $35,000 will be entitled to a Social Security
benefit of approximately $16,000, in addition to the benefit the employee builds in their
defined contribution retirement account.
Therefore, police, teachers, and judges under the age of 40 shall be enrolled in Social Security.
This can be accomplished without either an employee referendum or new Federal legislation
by reducing pension contributions for government employees under the age of 40 to an
amount lower than the 7.5% required by Section 218. This step will trigger mandatory
enrollment in Social Security. Concurrently, lowering the pension contribution for younger
workers will address the loss of take-home pay they would suffer by having to pay the 6.2%
Social Security payroll tax.
For example, teachers over the age of 40 will contribute 13.12% of their pay to their defined
contribution plan. The changes to Social Security enrollment will create a second DC plan for
teachers under 40, with a mandatory employee contribution rate of only 6.92% of their pay.
Since this contribution rate is less than the requirement of a 7.5% contribution, these younger
workers legally must be enrolled in Social Security. However, the 6.2% reduction in the
pension contribution rate from 13.12% to 6.92% would protect these employees against any
reduction in their take-home pay.
Police, teachers, and judges over the age of 40 should be provided the option to enroll in Social
Security at a later date.
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Implementation plan
While the new pensions measures will only go into effect starting on July 1, 2019, advance
work will be necessary to prepare the systems for the JRS / TRS freeze and pensions
reductions, as well as ensuring communications with all Puerto Rican pension recipients.
EXHIBIT 72: IMPLEMENTATION PLAN

IMPLEMENTATION
Historically, the Government has suffered from inconsistent execution due in part to not
having a defined, centralized project management structure. It has historically operated in
silos, suffered staffing and coordination challenges, and has been limited by weak technology
to report and keep track of expenses. To mitigate implementation risk, the Governor has
established a centralized PMO structure.

Governor’s Fiscal and Economic Working Group (GFEWG)
Developing a centrally-run PMO is an important step toward ensuring the implementation
and tracking of the core operational transformation and rightsizing measures that will achieve
savings targets under the New Fiscal Plan. The GFEWG is the central PMO with defined
reporting to the Governor of all economic and transformation measures. It is comprised of
senior leadership, oversees Agency PMOs, and reports directly to the Governor. At the time of
writing, the GFEWG has already been established and is preparing for implementation.

Agency Program Management Offices (PMOs)
Individual Agency PMOs should be established with direct reporting to the GFEWG. Each
agency head shall be responsible for developing and implementing a PMO structure that best
fits their respective agency while still meeting their agency grouping savings targets. Through
this PMO structure, the Government is positioned to effectively manage and implement the
Fiscal Plan.
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■

The Agency PMOs are generally led by designated Agency Heads and report directly to the
GFEWG

■

Agency PMOs undertake the required work to implement initiatives

■

The daily activities of PMOs are managed and undertaken by staff knowledgeable in the
relevant subject matter areas, and assigned members meet regularly with PMO leadership
to report on progress and facilitate necessary decision-making

■

Agency PMOs shall be responsible for assembling a taskforce to: complete validation and
definition of full scope of projects and priorities; finalize reporting tools and tracking
responsibilities; and, perform ongoing weekly tracking and reporting.

The PMOs should ensure continued implementation progress through robust tracking and
reporting tools that foster growth in transparency and ownership, including:
■

Project charters that establish the goals / structures of measures, identifies risks and
obstacles, and establishes metrics and KPIs

■

Implementation plans with detailed layouts of each activity required for accomplishing
sub-measures, risks / mitigants for each activity, clear leaders and owners for each activity,
and metric and KPIs. These should include a “live” calendar of updates and status of each
measure. If an activity goes behind schedule, the workplan will reflect that the activity is
still in progress.

■

Implementation dashboard / tracker that provides a single snapshot of the entire
transformation plan; allows management to know the status of each initiative in a distinct
status: Complete; In Progress; Delays; Major Issues. Tracker will allow the Oversight
Board to monitor progress and ensure enforcement of measures/ reforms in the New Fiscal
Plan.

■

Sub-measure dashboards that provide “zoomed in” views of a specific sub-measure,
display progress with details / commentary on project status, include agreed upon
milestones / dates to track progress, and provides mitigation plans
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PART V. Conclusion
The New Fiscal Plan is the result of many months of work-sessions, dialogue,
stakeholder engagement, research, and in-depth analysis. Across these activities, the
Oversight Board and the Commonwealth Government collaborated to create a deep and rich
fact base to underpin their work, and remained focused on creating an integrated approach to
restoring fiscal sustainability and economic opportunity for future generations of Puerto
Ricans. The starting point for this plan involved numerous structural inhibitors to growth,
over $120 billion in outstanding debt and unfunded pension obligations, and the devastating
impact from a historically destructive natural disaster.
Yet in the aftermath of Hurricane Maria, Puerto Rico now has a unique economic
growth opportunity. Reconstruction activity will provide economic buoyancy in the short
term. PROMESA and Title III provide a temporary stay on Puerto Rico’s unsustainable debt
service. During this period, the New Fiscal Plan lays out a series of practical, proven growthinducing structural reforms and investments, with a responsible set of fiscal measures to rightsize Government to the appropriate level. If these strategic choices are not made now, the
structural challenges that have plagued the economy of Puerto Rico will not be addressed, and
the Government will have lost its window to restore long-term opportunity to the people of
Puerto Rico.
That is why the next step – implementation of these reforms and measures – is
the most critical one. If implemented quickly and meaningfully, the New Fiscal Plan can
turn around Puerto Rico’s economy and drive growth as Federal disaster relief funding slows
and Puerto Rico returns to paying debt service. In the end, growth and expansion of
opportunity are the keys to restoring fiscal sustainability, access to capital markets, and a
brighter future for Puerto Rico.
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Appendix
MODEL PRESENTATION
Overview of entities covered by and excluded from the
New Fiscal Plan
The New Fiscal Plan addresses the finances of central government agencies, component
units, and other agencies. Agencies for which an independent fiscal plan is being developed
have not been consolidated into the New Fiscal Plan and are only represented to the extent
they impact the Commonwealth (Exhibits 73-75).
EXHIBIT 73: MAJOR ENTITIES COVERED BY AND EXCLUDED FROM THE NEW FISCAL PLAN
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EXHIBIT 74: LIST OF ENTITIES COVERED BY THE NEW FISCAL PLAN

118
New Commonwealth Fiscal Plan

Case:17-03283-LTS Doc#:3126-1 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW Certified Fiscal Plan (2018) Page 127 of 145

Desc:

EXHIBIT 75: LIST OF ENTITIES EXCLUDED FROM THE NEW FISCAL PLAN
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MACROECONOMIC PROJECTIONS
Incorporation of historical macroeconomic indicators for
Puerto Rico
While the New Fiscal Plan projects relatively steady growth after FY2018, the macroeconomic
projections do not ignore the past macroeconomic trajectory of the Island. Historic economic
performance remains a core driving factor for future projections, and without the
implementation of structural reforms, the economy returns to the previous trendline once
disaster spend begins to wane. As shown below (Exhibits 76-78), the nominal GNP of the
Island continues to grow in the status quo, even while real output has shrunk considerably in
the last decade. With current projections, the Island’s real output (which excludes elevated
inflation) does not return to pre-hurricane levels until at least FY2023-FY2024.
EXHIBIT 76: MACROECONOMIC TRENDLINE BEFORE AND AFTER HURRICANE MARIA

EXHIBIT 77: POPULATION DECLINE

120
New Commonwealth Fiscal Plan

Case:17-03283-LTS Doc#:3126-1 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW Certified Fiscal Plan (2018) Page 129 of 145

Desc:

EXHIBIT 78: PER CAPITA GNP GROWTH

FINANCIAL PROJECTIONS
Financial projection methodology
Revenue and expense forecasts are largely driven by macroeconomic projections like Puerto
Rico inflation and GNP forecasts. For certain critical line items (such as Component Unit
revenues and expense, pension expenditures and capital expenditures), separate detailed
forecasts were developed incorporating historical data and other bottom-up assumptions
(Exhibit 79).
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EXHIBIT 79: FINANCIAL PROJECTIONS METHODOLOGY

Detailed financial projections
The following section discusses the financial projections across each revenue and expense line
item from FY2018-FY2023. They also discuss the trajectory of key macroeconomic indicators
such as population and GNP per capita over the next five years. Most revenues track with the
overall macroeconomic trajectory of the Island. Baseline expenditures remain relatively
constant over the next five years before measures are applied, especially when social programs
are excluded. This consistency is in large part due to freezes on various expenditures that have
been put in place by the Government of Puerto Rico. Finally, the cumulative value of measures
grows through FY2023 as there is full implementation of various revenue and expense fiscal
measures.
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EXHIBIT 80: MACROECONOMIC OVERVIEW OF PUERTO RICO, FY2018-FY2023

Without fiscal and structural measures, the six-year deficit is expected to total $5.2 billion.
After the application of fiscal measures, and the fiscal impact of structural reforms, the sixyear surplus becomes $6.7 billion.
EXHIBIT 81: REVENUE BREAKDOWN SHOWS GRADUAL POST-HURRICANE RECOVERY
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General fund revenues are expected to increase from $8.1 billion to $8.4 billion between
FY2018 and Fy2023, mainly due to GNP growth. Federal transfers (excluding disaster
assistance) is expected to total ~$34 billion over the six-year period.
EXHIBIT 82: POST-HURRICANE EXPENDITURES

STRUCTURAL REFORMS
Human capital and labor reform
States across the mainland U.S. have different approaches to labor market and welfare policy,
including different employee protections, incentives for employers, or benefits to workers.
California and Florida represent opposite ends of this spectrum of approaches, with California
intervening more in the labor market while Florida requires little above what is required by
the Federal Fair Labor Standards Act. At the same time, these two states allow for much freer
and less regulated labor markets than Puerto Rico’s approach and both have significantly
higher levels of employment, incomes and economic opportunity.
California offers workers more protections and benefits than most states (e.g., mandated paid
sick leave and multiple exemptions to employment at-will) while Florida offers very few (e.g.,
no guaranteed leave, no exceptions to employment at-will). California has one of the highest
minimum wages in the country ($10.50/hour) while Florida offers a lower minimum wage
($8.25/hour) yet does not require workers to pay state income tax.
Despite these differences, Florida and California are closer in both labor market environment
and outcomes than Puerto Rico: for example, both are employment at-will jurisdictions and
have long-term work requirements in place for SNAP, while Puerto Rico has neither. Puerto
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Rico has more generous policies for “secondary benefits”: Florida requires none and California
offers 24 hours (3 days) of paid sick leave, while Puerto Rico’s guarantees of a yearly Christmas
bonus, severance pay, 27 days of paid time off, and maternity leave are far beyond those
required by any mainland state. And while the minimum wage is higher in both California and
Florida than Puerto Rico, Puerto Rico’s minimum wage is significantly more generous when
compared to median wage on the Island (Exhibit 83).
EXHIBIT 83: MINIMUM WAGES AND MEDIAN HOURLY WAGES

California’s labor force participation rate is 62.3%, and Florida’s is 59.4%, versus
approximately 40 percent in Puerto Rico.161 This difference implies that, relative to the size of
the population, California and Florida have roughly 50% more individuals in the labor force
than Puerto Rico. Put another way, if Puerto Rico increased its labor force participation rates
to those of California or Florida, household incomes would rise by roughly 50% and poverty
would plummet.

Infrastructure reform
San Juan incurs daily delays of ~54,000 hours on average, with an hour of delay valued at
$9.1. Assuming 260 working days, and 75% congestion levels on non-working days,
congestion cost is ~$165M annually. 52% of the delay is concentrated on 26% of roads in
downtown San Juan (including feeders), with a delay intensity of 264 hours/ mile compared
to 193 hours/mile on average for minor road and arterials (Exhibit 84).

161 U.S. Department of Labor, Bureau of Labor Statistics, “Local Area Unemployment Statistics,” March 23, 2018
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EXHIBIT 84: CONGESTION IN PUERTO RICO

Ease of doing business reform
An analysis of Puerto Rico’s Ease of Doing Business rankings across all World Bank
indicators shows which are most in need of targeted reforms for improvement (Exhibit 85).
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EXHIBIT 85: PUERTO RICO’S EASE OF DOING BUSINESS RANKINGS COMPARED TO THE US

FISCAL MEASURES
Tax law initiatives
24.1.1 Legislative enforcement of tax initiatives
Legislative enforcement text should be as follows:
To protect the financial and fiscal health of the Government of Puerto Rico, before any
reduction to the regular tax rates for taxable years beginning after December 31, 2018, enter
into effect, a fiscal responsibility test shall be carried out and must be included as a
component in any enabling legislation related to revisions to the tax code.
Fiscal responsibility test: shall be conducted, and the results shall be certified and
submitted to the Oversight Board in a report before the Oversight Board certifies the budget
of the Government of Puerto Rico for subsequent fiscal years beginning on July 1, 2019
through July 1, 2025, respectively. Once compliance with the fiscal responsibility test for the
applicable fiscal year is established, the additional tax reliefs legislated to take effect
provided for the corresponding fiscal year may enter into effect. If the fiscal responsibility
test is not met, the Government of Puerto Rico must enact new revenue sources sufficient to
meet the applicable fiscal responsibility test thresholds or the tax relief proposed for the
applicable year shall not enter into effect.

127
New Commonwealth Fiscal Plan

Case:17-03283-LTS Doc#:3126-1 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW Certified Fiscal Plan (2018) Page 136 of 145

Desc:

New offsetting revenue measure test: if by the time the new budget year begins, and
no alternative remedies have been identified that meet the criteria specified by the Oversight
Board, then the reduction of taxes will be reversed.
Outperformance against baseline revenue collections in categories unrelated to the tax
initiatives, a reduction in general expenses categories, and general improvement in tax
compliance, may not be used to compensate for underperformance in costs or
underperformance in revenue measures that leads to a lack of revenue
neutrality.
Net tax cut to revenue measure test: the net amount of lost revenue from any reductions
in tax rates must generally be less than or equal to the amount of offsetting revenue measures
minus the amount of buffers and implementation risks specifically identified in any enabling
legislation as indicated below:
•
•
•
•

Ninety-eight million ($98,000,000) dollars for the fiscal year beginning July 1, 2019
Seventy million ($70,000,000) dollars for the fiscal year beginning July 1, 2020
Three million ($3,000,000) dollars for the fiscal year beginning July 1, 2021
Negative one million (-$1,000,000) dollars for the fiscal year beginning July 1, 2022

One million ($1,000,000) dollars for the fiscal year beginning July 1, 2023
EXHIBIT 86: TAX POLICY CHANGE OFFSETS – TAX CREDIT AND CASH GRANT NET SAVINGS
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Agency efficiency measures
24.2.1 Addressable spend for agency efficiency measures
Not all governmental agency was expected to be addressable through rightsizing initiatives.
For instance, Federal funding to agencies which would disappear if it were not allocated to its
current use were not targeted for reductions. Below is an overview of the approach used to
determine which funds and cost concepts were addressable.
EXHIBIT 87: ADDRESSABLE SPEND BASE FOR AGENCY EFFICIENCIES

The following cost concepts are assumed to be addressable for spend reductions within Agency
Efficiencies (see Chapter 13).


Personnel expenses.
o Payroll and related costs (Nómina y costos relacionados)



Non-personnel expenses.
o Materials and supplies (Materiales y suministros)
o Purchase of equipment (Compra de equipo)
o Transportation expenses (Gastos de transportación)
o Other operating expenses (Otros gastos operacionales)
o Purchased services (Servicios comprados)
o Announcements and guidelines in media (Anuncios y pautas en medios)
o Facilities and payments for public services (Facilidades y pagos por servicios
públicos)
o Professional services (Servicios profesionales)



Non-personnel expenses partially included. The following cost concept was
determined to be a miscellaneous category that included a collection of both
addressable and non-addressable spend. Therefore, while all category spend was
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included in the addressable spend baseline, only 50% of category spend was included
in actual savings initiatives as a haircut to separate addressable and non-addressable
spend
o Enrolled assignments (asignaciones englobadas)


Non-personnel expenses included on a case-by-case basis. The following
cost concepts were included as addressable spend, and individual decisions were made
to determine whether each agency’s costs within those concepts were addressable
within Agency Efficiencies, or whether they did not represent addressable spend (e.g.,
governmental transfer payments, tax incentives which were addressed via corporate
tax reform, etc.)
o Government entities (Entidades gubernamentales)
o Contributions to non-governmental entities (Aportaciones a entidades no
gubernamentales)
o Donations, subsidies and distribution (Donativos, subsidios y distribuciones)



Out of scope. The following cost concepts were excluded from agency efficiencies for
a variety of reasons (e.g., payments related to debt service or pensions, liquidity
reserves, etc.)
o Assignment pareo Federal funds (Asignación pareo fondos federales)
o Budget reserve (Reserva presupuestaria)
o Investment in permanent improvements (Inversión en mejoras permanentes)
o Payment of pensions - pay as you go (Pago de pensiones - pay as you go)
o Liquidity reserve (Reserva de liquidez)
o Adjustment
o Payment of the debt (Pago de la deuda)

All expenses funded by the general fund and special revenue funds are assumed to be
addressable provided they were expensed in the above addressable cost concepts (e.g., General
Fund expenditures within “Purchased services”).
Federal funds and own income were evaluated on a case-by-case basis for inclusion as
addressable spend. In cases where Federal dollars were explicitly allocated to specific lineitems within the budget, those dollars were assumed to be non-addressable. However, in cases
where those funds were fungible and could be applied to various expenses, those dollars were
considered addressable within Agency Efficiencies.

24.2.2 Agency efficiency measures
Back-office or support function payroll savings come from finding efficiencies by
reducing personnel in non-client facing functions in each agency. These positions include
administrative roles such as finance, human resources, and information systems, as well as
some facilities support.
a. For standalone agencies, support service payroll savings are calculated at 15-20%, based
on successful public-sector cases primarily involving digitization and process
improvement, including the implementation of lean management practices.
b. For newly merged agencies, back-office or support function payroll savings are calculated
at 40-50%. The single consolidated agency will be able to use scale efficiencies through
the combination of support services and elimination of duplicate functions and roles. The
savings value is based on private sector examples of mergers and acquisitions and public
sector examples of consolidations.
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c. In some cases, more savings can be captured when there is an agency-specific back office
initiative that can be identified beyond standard optimization.
Frontline payroll savings were identified using a tailored deep-dive for each major agency
for both merged and standalone agencies. The approach involved a review of each program
and service (both citizen-facing and intergovernmental) to determine if the service levels
provided should continue and/or if specific services could be delivered more effectively (e.g.,
through process improvement, innovative tools and technology, organizational and delivery
changes). For applicable programs, spending levels are benchmarked against appropriate peer
governments (either state or Federal, or in some cases international examples). Additionally,
macroeconomic analysis can be used to determine if lower payroll levels could serve the same
number of citizens based on expected changes in demographics, workforce levels, and the
economy.
Non-personnel savings opportunities were expected to be largely driven through
procurement and other streamlining efforts. Initiatives such as institutionalizing centralized
demand controls, strategic category-level purchasing (e.g., leveraging Puerto Rico’s access to
Federal GSA rates, purchasing through e-auctions, opening competitive RFPs), accounting for
total cost of ownership, and enforcing contractual compliance could present large savings
opportunities throughout the government.
Standalone agencies can implement initiatives including strategic sourcing and IT
rationalization to better leverage the procurement function at a lower cost. The digitization
and process improvement savings initiatives mentioned in support services can apply to
procurement as well. Public sector agencies using these methods have saved 20% on
procurement spending.
Newly merged agencies have an additional opportunity to save on operational costs, with
achievable savings of 30%. In addition to the savings that a standalone agency can receive,
consolidation of agencies should increase the leverage of Puerto Rican agencies in negotiating
with the private sector, and bigger savings can be expected from duplication and combination
of efforts. Merged agencies can also expect to find savings based on leveraging their smaller
footprint, as well as lowering maintenance and facility costs.
Agency-specific initiatives and targets
The following exhibit details the baseline expenditure and total reduction, annually, for each
of the agency groupings within Agency Efficiencies (see Chapter 13).
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EXHIBIT 88: ADDRESSABLE BASELINE EXPENDITURES AND TOTAL REDUCTION PER AGENCY
GROUPING162

Agency groupings are as shown below in Exhibit 89.
162 Education reinvestment in teacher salaries, text books are baked into number
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EXHIBIT 89: AGENCY GROUPINGS

For each grouping, initiatives include:
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■

Front-line personnel reductions (by specific benchmark: unique benchmarks based on
individual agency, as detailed in appendix, or by population)

■

Back-office personnel reductions (by general benchmark: overarching benchmarks which
apply to all agencies, as described in section 13.2)

■

Non-personnel optimization (by general benchmark)

Specific agency groupings include individualized initiatives, including:
■

Courts and Legislature: Reduce overall spend in line with mainland benchmarks (LA
compared to full-time legislatures, GCJ compared to state judiciaries)

■

Culture: Reduce Musical Arts and Stagecraft Corporation expenses (by specific
benchmark)

■

Environmental: Reduce solid waste G&A spend (by specific benchmark)

■

Financial Oversight and Management Board: Reduce overall spend in line with
~50% of the cuts prescribed to other agencies (same as reduction to AAFAF, which will
also prove vital to implementing the New Fiscal Plan)

■

Independent Agencies: Consolidate Port of the Americas into the Port of Ponce

Closures
Sole initiative will be to close all agencies. However, there will be no savings from the
Economic Development Bank, and only ~68% of savings from the Culebra Conservation and
Development of Cantera’s Peninsula will be achieved.
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COMPARING FISCAL PLANS: MARCH
2017 TO APRIL 2018
Core presentational differences between fiscal plans
EXHIBIT 90: KEY DIFFERENCES BETWEEN THE FISCAL PLANS

Baseline comparison
There are some key macroeconomic differences between Certified Fiscal Plan from 2017 and
the New Fiscal Plan. The clear majority of these differences are driven by the impacts of
Hurricanes Maria and Irma on the Island’s population and economy. The most significant
change is in the trajectory of the GNP growth rate. In the New Fiscal Plan, the growth is far
more volatile, with major economic contractions expected in FY2018, followed by a bounce
back in FY2019, with a gradual slowdown in the growth rate as disaster spend wanes. This
unprecedented level of disaster relief funding entering the Puerto Rican economy due to
Maria also leads to inflation levels above what was seen in the Certified Fiscal Plan from
2017, for the majority of the time from FY2018- FY2023. Maria and Irma have also led to a
large projected population exodus, especially in FY2018.

135
New Commonwealth Fiscal Plan

Case:17-03283-LTS Doc#:3126-1 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW Certified Fiscal Plan (2018) Page 144 of 145

Desc:

EXHIBIT 91: COMPARISON OF MAJOR MACRO ECONOMIC INDICATORS BETWEEN FISCAL
PLANS

Measures comparison
While many measures were largely maintained from the Certified Fiscal Plan in 2017, in other
cases there were changes to approach. Below is an explanation of key differences.
Agency Efficiencies
■

The Certified Fiscal Plan took an overall approach to all agency efficiency savings, breaking
out reductions in personnel and non-personnel expenditures without aligning on agencyspecific targets

■

The New Fiscal Plan has a detailed bottom-up approach which applies to every agency
within the Executive, Legislative, and Judiciary Branches, as well as the Oversight Board

■

In addition, while the New Fiscal Plan adds an additional government-wide compensation
measures which were not present in the Certified Fiscal Plan (elimination of the Christmas
bonus, implementing uniform healthcare across all government agencies), it maintains the
payroll freeze from the March 2017 Fiscal Plan. Additionally, uniform healthcare insurance
is now a separate measure, rather than a potential initiative to reach the targeted personnel
savings

Healthcare
■

Healthcare savings from the March 2017 Fiscal Plan are largely maintained in the New
Fiscal Plan, with the exception of FY2018 and FY2019, which have been adjusted to reflect
the post-Maria reality

Tax Compliance and Fees Enhancement
■

The March 2017 Fiscal Plan included revenue-positive corporate tax reform, whereas in
the New Fiscal Plan there is a new tax initiatives structural reform which is revenue neutral
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The New Fiscal Plan largely maintains the tax compliance measures and adjustments to
other taxes and fees from the March 2017 Fiscal Plan, based on adjustments to the targets
mutually agreed upon between the Oversight Board and the Government during the
implementation of the March 2017 Fiscal Plan

Reduction in Appropriations to UPR and Municipalities
■

The March 2017 Fiscal Plan and New Fiscal Plan maintain the same reduction to UPR
appropriations; however, the New Fiscal Plan accounts for reductions which have already
taken place in FY2018 (e.g., they are accounted for within the baseline expenditures of the
New Fiscal Plan)

■

The New Fiscal Plan largely maintains the reductions to the municipal appropriations from
the March 2017 Fiscal Plan; however, the implementation ramp has been altered to reflect
the post-Maria realities facing the municipalities

■

Reductions to “other appropriations” (e.g., to the private sector) were included within the
agency efficiency measures in the March 2017 Fiscal Plan. Now, they are included within
the Tax Law Initiatives (see Chapter 15).

Pension Reform
■

The March 2017 Fiscal Plan included all the measures from the New Fiscal Plan except for
the Social Security enrollment

■

The conformed Fiscal Plan documents released in August 2017 included the additional
Social Security enrollment, as well as adjustments to the above measures, which rendered
the savings largely similar to the measures included in the New Fiscal Plan

Special Revenue Funds deficit reduction (within OCFO)
■

This is a new measure which was not included within the March 2017 Fiscal Plan
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ESTADO LIBRE ASOCIADO DE PUERTO RICO
LA FORTALEZA
SAN JUAN, PUERTO RICO

Boletin Administrativo Num. OE-2015-046

ORDEN EJECUTIVA DEL GOBERNADOR DEL ESTADO LIBRE ASOCIADO
DE PUERTO RICO, HON. ALEJANDRO J. GARCIA PADILLA, PARA
ORDENAR LA RETENCION DE RECAUDOS QUE CORRESPONDERIAN A LA
AUTORIDAD DE CARRETERAS Y TRANSPORTACION DE PUERTO RICO,
LA AUTORIDAD PARA EL FINANCIAMIENTO DE LA INFRAESTRUCTURA,
LA AUTORIDAD METROPOLITANA DE AUTOBUSES, LA AUTORIDAD DE
TRANSPORTE INTEGRADO Y LA AUTORIDAD DEL DISTRITO DE
CONVENCIONES DE PUERTO RICO CON EL PROPOSITO DE CUMPLIR CON
EL PAGO DE LA DEUDA PUBLICA.

PORCUANTO:

La Secci6n 8 del Articulo VI de la Constituci6n del Estado Libre
Asociado de Puerto Rico dispone que "cuando los recursos disponibles
para un afio econ6mico no hasten para cubrir las asignaciones
aprobadas para ese afio, se procedera en primer termino, al pago de
intereses y amortizaci6n de la deuda, y luego se haran los
desembolsos de acuerdo con la norma de prioridades que se
establezca por ley".

PORCUANTO:

El Estado Libre Asociado de Puerto Rico tiene la responsabilidad y el
deber de garantizar la salud, la seguridad, la educaci6n y el bienestar
publico de sus habitantes mediante el ejercicio de su poder de raz6n
de estado.

PORCUANTO:

Esta Administraci6n ha tornado medidas trascendentales para atajar
la crisis fiscal por la que atraviesa el Pafs mediante la reducci6n de los
gastos del gobierno, un aumento en los ingresos y cambios
estructurales. Ademas, desde junio de este afio, se cre6 el Grupo de
Trabajo para la Recuperaci6n Fiscal y Econ6mica de Puerto Rico el
cual desarrollo un Plan Fiscal y de Crecimiento Econ6mico a cinco
afios.

PORCUANTO:

El 21 de octubre de 2015, la administraci6n del Presidente de los
Estados Unidos, Hon. Barack Obama, solicit6 al Congreso que
proveyera un marco legal al Estado Libre Asociado de Puerto Rico
para atender sus obligaciones financieras de manera integral y
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respecto.

PORCUANTO:

A pesar de todas las gestiones realizadas, el Secretario de Hacienda y
el Director de la Oficina de Gerencia y Presupuesto certificaron que la
proyecci6n de flujo de efectivo para el afio fiscal en curso no es
suficiente para pagar la deuda publica conforme a su vencimiento y
continuar cubriendo los gastos necesarios para la protecci6n de la
salud, la seguridad, la educaci6n y el bienestar publico.

PORCUANTO:

La proyecci6n actualizada del flujo de efectivo consider6 los recaudos
reales hasta el presente, una proyecci6n de recaudos revisada hasta el
final del afio fiscal en curso y un estimado de los gastos necesarios
para mantener los servicios esenciales para la protecci6n de la salud,
la seguridad, la educaci6n y el bienestar de los habitantes del Pais.

PORCUANTO:

Ante esa situaci6n, el Estado Libre Asociado de Puerto Rico no cuenta
con recursos suficientes para cumplir con el pago de la deuda publica
y, a su vez, garantizar los servicios esenciales de la salud, la seguridad,
la educaci6n y el bienestar publico.

PORTANTO:

Yo, ALEJANDRO J. GARCIA PADILLA, Gobernador del Estado Libre
Asociado de Puerto Rico, en virtud de los poderes inherentes a mi
cargo y de la autoridad que me ha sido conferida por la Constituci6n
del Estado Libre Asociado de Puerto Rico, por la presente dispongo lo
siguiente:

PRIMERO:

Se ordena al Secretario de Hacienda a retener los ingresos asignados

a:
a. la Autoridad de Carreteras y Transportaci6n de Puerto Rico
(ACT) para el pago de ciertas obligaciones de la ACT por
virtud de la Secci6n 3060.11 de la Ley Num. 1-2011, segun
enmendada, y la Secci6n 2301 de la Ley Num. 22-2000,
segun enmendada,
b. la Autoridad para el Financiamiento de la Infraestructura
(AFI) para el pago de ciertas obligaciones de la AFI por
virtud del Articulo 25 de la Ley Num. 44 de 21 de junio de
1988, segun enmendada, y la Secci6n 3060.11A de la Ley
Num. 1-2011, segun enmendada,
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c. la Autoridad Metropolitana de Autobuses (AMA) para el
pago de ciertas obligaciones de la AMA par virtud de la
Secci6n 3060.11 de la Ley Num. 1-2011, segun enmendada,
y
d. la Autoridad de Transporte Integrado (ATI) para el pago de
ciertas obligaciones de la ATI par virtud de la Secci6n
3060.11 de la Ley Num. 1-2011, segun enmendada.

SEGUNDO:

Se ordena a la Campania de Turismo de Puerto Rico a transferir al
Departamento de Hacienda aquellas cantidades recaudadas y
utilizadas par virtud del Articulo 24 de la Ley Num. 272-2003, segun
enmendada, para el pago de ciertas obligaciones de la Autoridad del
Distrito de Convenciones de Puerto Rico descritas en el Articulo 31,
Secci6n A de dicha ley.

TERCERO:

El Departamento de Hacienda retendra solamente aquellos recursos
que sean necesarios para el pago correspondiente de la deuda publica,
mientras se continua brindando los servicios esenciales para proteger
la salud, la seguridad, la educaci6n y el bienestar publico de los
habitantes

de

Puerto

Rico.

Los

ingresos

antes

mencionados

constituyen recursos disponibles sujetos al Articulo VI, Secci6n 8, de
la Constituci6n del Estado Libre Asociado de Puerto Rico. La retenci6n
no afectara aquellos fondos que sean necesarios para la operaci6n de
las entidades. Estos fondos se mantendran en una cuenta separada y
seran utilizados unicamente para el pago de la deuda publica segun es
pagadera. Si no fuera necesario utilizar todos los fondos retenidos, se
remitiran a la corporaci6n publica aplicable para el pago de sus
respectivas obligaciones.

CUARTO:

DEROGACI6N. Se deja sin efecto cualquier otra Orden Ejecutiva que
en todo o en parte sea incompatible con esta, hasta donde existiera tal
incompatibilidad.

QUINTO:

VIGENCIA Y PUBLICACION. Esta Orden Ejecutiva entrara en vigor
inmediatamente. Se ordena sumas amplia publicaci6n y divulgaci6n.

EN TESTIMONIO DE LO CUAL, expido la presente Orden Ejecutiva
bajo mi firma y hago estampar en ella el Gran Sella del Estado Libre
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Asociado de Puerto Rico, en San Juan, Puerto Rico, hoy.30 de
noviembre de 2015.

0 J. GARCIA PADILLA
BERNADOR

Promulgada de acuerdo ala ley, hoy.10 de noviembre de 2015.

~MELENDEZ

SECRETARIO DE ESTADO DESIGNADO
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CERTIFIED TRANSLATION
COMMONWEALTH OF PUERTO RICO
THE FORTALEZA
SAN JUAN, PUERTO RICO
Administrative Bulletin No. OE-2015-046
EXECUTIVE
ORDER
BY
THE
GOVERNOR
OF
THE
COMMONWEALTH OF PUERTO RICO, HON. ALEJANDRO J.
GARCIA PADILLA, ORDERING THE RETENTION OF REVENUES
THAT WOULD BE DUE TO THE HIGHWAY AND TRANSPORTATION
AUTHORITY OF PUERTO RICO, THE AUTHORITY FOR
INFRASTRUCTURE FINANCING, THE METROPOLITAN BUS
AUTHORITY, THE INTEGRATED TRANSPORTATION AUTHORITY
AND THE CONVENTION DISTRICT OF PUERTO RICO IN ORDER TO
COMPLY WITH PUBLIC DEBT PAYMENT.
WHEREAS:

Section 8 of Article VI of the Constitution of the Commonwealth of
Puerto Rico provides that "in case the available revenues including surplus
for any fiscal year are insufficient to meet the appropriations made for that
year, interest on the public debt and amortization thereof shall first be
paid, and other disbursements shall thereafter be made in accordance with
the order of priorities established by law.”

WHEREAS:

The Commonwealth of Puerto Rico has the responsibility and the duty to
ensure the health, safety, education and public welfare of its people
through the exercise of its police power.

WHEREAS:

This Administration has taken transcendental measures to tackle the fiscal
crisis experienced by the Commonwealth through the reduction of
government spending, increase in income and structural changes. In
addition, in June of this year, the Working Group for the Fiscal and

I, Juan E. Segarra, USCCI #06-067/translator, certify that the foregoing is a true and accurate
translation, to the best of my abilities, of the document in Spanish which I have seen.
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Economic Recovery of Puerto Rico was created and it developed a five
year Fiscal and Economic Growth Plan.

WHEREAS:

On October 21, 2015, the administration of the President of the United
States, Hon. Barack Obama, requested that Congress provide the
Commonwealth of Puerto Rico an enhanced legal framework to meet its
financial obligations in a comprehensive and orderly manner. However,
Congress has not approved legislation.

WHEREAS:

Despite all efforts, the Secretary of the Treasury and the Director of the
Office of Management and Budget certified that the projected cash flow
for the current fiscal year is not sufficient to pay the public debt subject to
maturity and to continue to cover the necessary expenses for the protection
of health, safety, education and public welfare.

WHEREAS:

The updated cash flow projection considered the real revenues up to the
present, a revised projection of revenues to the end of the current fiscal
year and an estimate of the necessary expenditures to maintain essential
services for the protection of the health, safety, education and welfare of
the Commonwealth’s citizens.

WHEREAS:

Given that situation, the Commonwealth of Puerto Rico does not have
sufficient resources to meet the payment of public debt and, at the same
time, maintain essential services of health, safety, education and public
welfare.
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THEREFORE:

I, ALEJANDRO J. GARCIA PADILLA, Governor of the Commonwealth
of Puerto Rico, under the inherent powers of my office and the authority
vested in me by the Constitution of the Commonwealth of Puerto Rico,
hereby order the following:

FIRST:

The Secretary of the Treasury is hereby directed to retain assigned revenue from:

a. the Highway and Transit Authority of Puerto Rico (PRHTA) for the
payment of certain obligations of the PRHTA under Section 3060.11 of
Act. 1-2011, as amended, and Section 2301 of Act No. 22-2000, as
amended,
b. the Authority for Infrastructure Financing (AIF) for the payment of certain
obligations of the AIF under Article 25 of Act. 44 of June 21, 1988, as
amended, and Section 3060.11A of Act No. 1-2011, as amended,
c. the Metropolitan Bus Authority (MBA) for the payment of certain
obligations under the MBA per Section 3060.11. of Act No. 1-2011, as
amended,
and
d. the Integrated Transport Authority (ITA) to pay certain obligations of the
ITA under Section 3060.11. of Act No. 1-2011, as amended.

SECOND:

The Tourism Corporation is ordered to transfer to the Puerto Rico
Treasury Department those amounts collected and used by virtue of
Article 24 of Act. 272-2003, as amended, for the payment of certain
obligations of the Authority for the Convention District of Puerto Rico
described in Article 31, Section A of said Act.

THIRD:

The Treasury will retain only those resources necessary for the payment of
public debt, while continuing to provide essential services to protect the
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health, safety, education and welfare of the people of Puerto Rico. The
above mentioned revenue resources are subject to Article VI, Section 8 of
the Constitution of the Commonwealth of Puerto Rico. The retention will
not affect those funds that are necessary for the operation of the entities.
These funds will be kept in a separate account and will be used only for
the payment of public debt as it becomes due. If it is not necessary to use
all the funds held, they will be remitted to the appropriate public
corporations for the payment of their respective obligations.

FOURTH:

REPEAL: Any other Executive Order that is in part or wholly
incompatible with this one will be deemed without effect, to the extent any
incompatibility exists.

FIFTH:

EFFECTIVE DATE AND PUBLICATION: This Executive Order will be
effective immediately. It is ordered that it be published and communicated
widely.
IN WITNESS WHEREOF, I issue this Executive Order under my signature and I
affix to it the Great Seal of the Commonwealth of Puerto Rico, in San Juan,
Puerto Rico, on this day, November 30, 2015.
s/ Alejando J. García Padilla
ALEJANDRO J. GARCÍA PADILLA
GOVERNOR

[seal]
Promulgated pursuant to law, on this November 30, 2015.
s/ Victor A. Suárez Meléndez
VICTOR A. SUÁREZ MELÉNDEZ
DESIGNATED SECRETARY OF STATE
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FISCAL PLAN FOR PUERTO RICO

San Juan, Puerto Rico
March 13, 2017
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Disclaimer
The Puerto Rico Fiscal Agency and Financial Advisory Authority (“AAFAF”), the Government of Puerto Rico (the “Government”), and each of
their respective officers, directors, employees, agents, attorneys, advisors, members, partners or affiliates (collectively, with AAFAF and the
Government instrumentalities the “Parties”) make no representation or warranty, express or implied, to any third party with respect to the
information contained herein and all Parties expressly disclaim any such representations or warranties. The Government has had to rely upon
preliminary information and unaudited financials for 2015 and 2016, in addition to the inherent complexities that are part of a government in
transition, especially after a prolonged period of public finance obscurity. As such, AAFAF and the Government have made certain
assumptions that may materially change once more clarity and transparency takes hold, especially after the Government issues the past due
audited financials for 2015 and 2016 later this year.
The Parties do not owe or accept any duty or responsibility to any reader or recipient of this presentation, whether in contract or tort, and
shall not be liable for or in respect of any loss, damage (including without limitation consequential damages or lost profits) or expense of
whatsoever nature of such third party that may be caused by, or alleged to be caused by, the use of this presentation or that is otherwise
consequent upon the gaining of access to this document by such third party.
This document does not constitute an audit conducted in accordance with generally accepted auditing standards, an examination of internal
controls or other attestation or review services in accordance with standards established by the American Institute of Certified Public
Accountants or any other organization. Accordingly, the Parties do not express an opinion or any other form of assurance on the financial
statements or any financial or other information or the internal controls of the Government and the information contained herein.
Any statements and assumptions contained in this document, whether forward-looking or historical, are not guarantees of future
performance and involve certain risks, uncertainties, estimates and other assumptions made in this document. The economic and financial
condition of the Government and its instrumentalities is affected by various financial, social, economic, environmental and political factors.
These factors can be very complex, may vary from one fiscal year to the next and are frequently the result of actions taken or not taken, not
only by the Government and its agencies and instrumentalities, but also by entities such as the government of the United States. Because of
the uncertainty and unpredictability of these factors, their impact cannot be included in the assumptions contained in this document. Future
events and actual results may differ materially from any estimates, projections, or statements contained herein. Nothing in this document
should be considered as an express or implied commitment to do or take, or to refrain from taking, any action by AAFAF, the Government, or
any government instrumentality in the Government or an admission of any fact or future event. Nothing in this document shall be considered
a solicitation, recommendation or advice to any person to participate, pursue or support a particular course of action or transaction, to
purchase or sell any security, or to make any investment decision.
By receiving this document, the recipient shall be deemed to have acknowledged and agreed to the terms of these limitations.
This document may contain capitalized terms that are not defined herein, or may contain terms that are discussed in other documents or that
are commonly understood. You should make no assumptions about the meaning of capitalized terms that are not defined, and you should
consult with advisors of AAFAF should clarification be required.
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What the Government’s Proposed Fiscal Plan Seeks to Achieve
Closing the Projected Baseline Fiscal Plan Deficit
•

•

At the direction of the Oversight Board, the Government’s new administration has prepared this Fiscal Plan which supersedes the prior
administration’s December 2016 fiscal plan that was rejected by the Board. From the date the new administration took office, AAFAF and
its advisors have earnestly worked in cooperation with the Board’s input to put forth a credible and reliable Fiscal Plan that will guide
Puerto Rico’s fiscal and economic recovery
The Fiscal Plan commits to fiscal responsibility and implements specific revenue enhancements and targeted expenditure reductions to
return Puerto Rico to fiscal stability and economic growth. In particular, the Fiscal Plan averts the $67bn fiscal deficit from the prior
administration’s plan and achieves +$7.9bn in cumulative cash flow available for debt service through the 10 year period

Further Improvement
•

The Government fully appreciates that despite fiscal and economic uncertainties, now is the time to set the benchmark for the needed
fiscal and economic measures as outlined in the Fiscal Plan. The Government is demonstrating its commitment to correcting the mistakes
of the past. The Government is also mindful that in stopping the cycle of deficit spending, it must do so without undermining economic
recovery or endangering the health, welfare or safety of the 3.5 million US citizens living in Puerto Rico

Bondholder Negotiations and Consensus
•

•

Per PROMESA Section 2.01(b)(1)(I), the fiscal plan must provide a debt sustainability analysis. The Government’s Fiscal Plan consolidates
available cash resources that can be made available for debt service payments. The Fiscal Plan as proposed does not presume cash flow for
debt service for any particular bondholder constituency, including clawed back cash and special revenues, nor does it take a position with
respect to asserted constitutional or contractual rights and remedies, validity of any bond structure, or the dedication or application of tax
streams / available resources
The Government believes that any fiscal plan should reflect commitment to develop and implement operational and structural
improvements that demonstrate the Government’s willingness to achieve maximum payment of its debt obligations as restructured.
However, in achieving debt sustainability, Puerto Rico’s bondholders will be called upon to share in the sacrifice needed for a feasible debt
restructuring. The Government believes communication, grounded in fiscal responsibility, can create the opportunity for maximum
consensus among stakeholders and pave the way for Puerto Rico’s long-term fiscal stability and economic growth
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What the Fiscal Plan does not determine
Major Entities Impacted by the Fiscal Plan
• The Fiscal Plan is for the Government as a covered entity under PROMESA. The Government's various taxes, fees and other revenues are
used to fund, subsidize or guarantee payments of the debt of many covered entities by various means. Accordingly, this Fiscal Plan does
provide for payment of expenses and capital investments in, among other covered entities: (1) Public Building Authority, (2) PR Sales Tax
Financing Corporation (“COFINA”), (3) PR Highways and Transportation Authority (“HTA”), (4) PR Convention Center District Authority
(“PRCCDA”), (5) PR Infrastructure Finance Authority (“PRIFA”), (6) Employees' Retirement System (“ERS”), (7) University of Puerto Rico
(“UPR”), (8) Puerto Rico Industrial Development Company (“PRIDCO”), and (9) Government Development Bank (“GDB”)
Major Entities Not Covered by the Fiscal Plan
•

There are four entities whose revenues and expenses are not included in this Fiscal Plan: (1) Puerto Rico Electric Power Authority
(“PREPA”), (2) Puerto Rico Aqueduct and Sewer Authority (“PRASA”), (3) The Children's Trust Fund and (4) Puerto Rico Housing Finance
Authority (“PRHFA”). As a result, this Fiscal Plan does not take a position with respect to these entities’ financial prospects or the debt
sustainability of such entities

Legal & contractual issues not determined by the Fiscal Plan
The Fiscal Plan does not attempt to resolve, among others, the following issues:
•

The mechanisms by which projected cash flow available for debt service should be allocated to different debt instruments

•

What is an essential service for purposes of the exercise of the Government's police power

•

The scope, timing or specific use of revenues to be frozen or redirected as 'claw back' revenue

•

The value, validity and /or perfection of pledges

•

Whether any particular bond or debt issuance may have been improvidently issued

•

What the Government is permitted to accomplish through the increase or decrease of dedicated taxes, fees, tolls or other revenue
sources
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The Government will undertake fiscal measures that will reduce the fiscal gap by $39.6B, and
create a 10 year cash flow surplus of $7.9B
 Based on the currently stated debt obligations, the 10-year budget gap is expected to reach $66.9B
– ~$35.1B of expected principal and interest payments during the forecast period
 The Fiscal Plan estimates cash flows available for debt service. The chart below shows the key components of the forecast,
including:
– Base fiscal gap of $66.9B which includes full cost of debt service and does not include the impact of revenue and expense
measures
– Revenue and expense measures of $13.90B and $25.7B1
 Revenue Measures: stabilizing corporate tax revenue through tax reform positively affects cash flows by $7.9B
 Expense Measures: $19.2B of $25.1 (76%) due to Government right-sizing initiatives2

($MM)

+39,580

Accumulated ACA funding
loss of $16.1B

7,873
25,683
13,897

-31,708
35,158

-66,865
Base Financial
Cash Flows

1 See
2 See

Debt
Service

Section III, Fiscal Reform Measures for full detail
Section II (B)

Cash Flow pre-Measures

Revenue
Measures

Expense
Measures

Cash Flows
Post Measures
Excluding Debt Service
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The current fiscal plan is a significant departure from the version presented in October, as it
commits to higher revenue and expense measures of $4.4B and $16.4B, respectively
 The October proposed Fiscal Plan estimated negative cumulative cash flows pre-debt service over the projection period (’17-’26)
of ($4.9B) vs. the Current Fiscal Plan projections estimating positive cumulative cash flows pre-debt service of $7.92B. The
change is comprised primarily of:
– Negative net impact on cash flows available for debt service, pre-Measures of -$8.0B
• Decrease in total revenues of $1.7B

• Decreased expenses of $6.3B
– Enhanced revenue measures of $4.4B
– Additional savings from Expense Measures of $16.4B

($MM)
7,873

16,427
-4,947

October Fiscal Plan
cum. Cash Flows
pre Debt Service

1,658

Changes to
Revenue Baseline

6,301

4,352

Changes to
Expenses Baseline

Revenue
Measures

Expense
Measures

Cash Flows
Post Measures
Excluding Debt Service
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A summary of financials for the 10-year projection period shows positive cash flows postmeasures, before debt service of $7.9B
($MM)
Fiscal year ending June 30 ($ in millions)
PR Nominal GNP Growth
Revenues before Measures

2017

2018

(2.2%)
1

Noninterest Exp. before Measures

1

Cash flows pre-Measures

(2.8%)

2019
(2.4%)

2020
(0.5%)

2021
(0.4%)

2022

2023

2024

2025

2026

0.3%

1.0%

1.6%

2.1%

2.6%

'17 - '26 total

$18,952

$17,511

$16,407

$16,434

$16,494

$16,590

$16,746

$16,953

$17,204

$17,509

$170,799

($17,872)

($18,981)

($19,233)

($19,512)

($19,950)

($20,477)

($20,884)

($21,310)

($21,973)

($22,316)

($202,507)

$1,080

($1,470)

($2,826)

($3,077)

($3,456)

($3,886)

($4,139)

($4,357)

($4,769)

($4,807)

($31,708)

1,531
2,983

1,633
3,156

1,740
3,255

1,752
3,357

1,766
3,724

1,785
3,830

13,897
25,683

Measures
Revenue measures
Expense measures
Net impact of measures
Cash flows post-Measures, before Debt Service

---

924
951

1,381
2,012

1,384
2,415

--

1,875

3,393

3,799

4,515

4,789

4,995

5,108

5,491

5,615

39,580

$1,080

$404

$567

$722

$1,059

$903

$857

$751

$722

$808

$7,873

Cash flows post-measures, before debt service trends:
 FY 2017 estimate of $0.8B, declining to a low of $0.4B in FY 2018, driven by GNP contraction and ERS Paygo contributions of
$1.0B in FY 2018
 Forecast peaks at $1.1B in FY 2021 before declining to $0.8B by FY 2026. Decline is primarily driven by Affordable Care Act
(“ACA”) funding expiration that increase steadily from ~$0.9B in FY 2018 to ~$2.4B in FY 2026
 Expense measures include $1.3B in supplier payment pay downs through the projection period

1

Full details in Appendix

2

This addback is illustrative, and is not reflected in the amounts available for debt service elswhere in this Plan

10

Case:17-03283-LTS
FINANCIAL PROJECTIONS

Doc#:3126-3 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW Certified Fiscal Plan (2017) Page 12 of 38

Desc:

Revenues before measures
($MM)
Fiscal year ending June 30 ($ in m illions)
PR Nominal GNP Growth

2017
(2.2%)

2018
(2.8%)

2019
(2.4%)

2020
(0.5%)

2021
(0.4%)

2022

2023

2024

2025

2026

0.3%

1.0%

1.6%

2.1%

2.6%

'17 - '26 total

Revenues
General Fund Revenues:
Individual Income Taxes
Corporate Income Taxes
Non-Resident Withholdings
Alcoholic Beverages
Cigarettes
Motor Vehicles
Excises on Off-Shore Shipment Rum
Other General Fund Revenue
Total
General Fund Portion of SUT (10.5%)
Net Act 154
General Fund Revenue
Additional SUT (COFINA, FAM & Cine)
Other Tax Revenues
Other Non-Tax Revenues
Adj. Revenue before Measures
Federal Transfers
Loss of Affordable Care Act ("ACA") Funding
Revenues before Measures

$1,811.0
$1,515.0
$685.0
$268.0
$112.0
$330.0
$172.0
506.0

$1,760
1,473
666
260
109
321
173
386

$1,718
1,437
650
254
106
313
175
377

$1,709
1,430
647
253
106
311
176
375

$1,703
1,424
644
252
105
310
178
373

$1,708
1,429
646
253
106
311
179
374

$1,725
1,443
652
255
107
314
180
378

$1,752
1,466
663
259
108
319
182
384

$1,789
1,497
677
265
111
326
183
392

$1,836
1,536
694
272
114
335
184
402

$17,511
14,649
6,624
2,591
1,083
3,191
1,782
3,948

5,399

5,148

5,030

5,007

4,989

5,005

5,055

5,134

5,239

5,372

51,379

1,718
2,075

1,655
1,556

1,596
1,038

1,553
1,038

1,511
1,038

1,484
1,038

1,472
1,038

1,474
1,038

1,487
1,038

1,512
1,038

15,463
11,931

$9,192

$8,360

$7,664

$7,598

$7,538

$7,527

$7,565

$7,646

$7,764

$7,921

$78,773

850
1,337
579

877
1,396
576

906
1,401
582

936
1,411
594

968
1,423
622

1,003
1,429
630

1,039
1,436
635

1,078
1,445
642

1,118
1,455
649

1,161
1,466.6
665.8

9,936
14,199
6,174

$11,958

$11,208

$10,552

$10,539

$10,550

$10,588

$10,675

$10,810

$10,986

$11,215

$109,082

6,994
-$18,952

7,168
(865)
$17,511

7,372
(1,516)
$16,407

7,477
(1,582)
$16,434

7,623
(1,680)
$16,494

7,835
(1,833)
$16,590

8,023
(1,953)
$16,746

8,212
(2,069)
$16,953

8,469
(2,251)
$17,204

8,675
(2,382)
$17,509

77,847
(16,130)
$170,799
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Non-interest expenses before measures
($MM)
'17 - '26 total

2017

2018

2019

2020

2021

2022

2023

2024

2025

2026

General Fund Expenditures:
Direct Payroll
Direct Operational Expenses
Utilities
Special Appropriations

($3,271)
(907)
(260)
(3,890)

($3,309)
(918)
(332)
(4,037)

($3,342)
(926)
(352)
(4,068)

($3,375)
(936)
(360)
(4,068)

($3,413)
(946)
(373)
(4,209)

($3,458)
(959)
(372)
(4,140)

($3,509)
(973)
(369)
(4,143)

($3,563)
(988)
(374)
(4,136)

($3,619)
(1,003)
(387)
(4,250)

($3,675)
(1,019)
(395.5)
(4,147)

($34,532)
(9,574)
(3,575)
(41,087)

General Fund Expenses

(8,329)

(8,596)

(8,688)

(8,738)

(8,941)

(8,929)

(8,993)

(9,060)

(9,259)

(9,236)

(88,768)

-(283)

(989)
(400)

(1,014)
(407)

(985)
(415)

(964)
(422)

(1,151)
(429)

(1,177)
(437)

(1,217)
(445)

(1,251)
(453)

(1,278)
(462)

(10,026)
(4,154)

(283)

(1,389)

(1,421)

(1,400)

(1,386)

(1,581)

(1,614)

(1,662)

(1,704)

(1,739)

(14,180)

(110)
(452)
(246)
(44)

(130)
(380)
(234)
(41)

(146)
(433)
(236)
(30)

(154)
(558)
(238)
(30)

(162)
(639)
(239)
(30)

(169)
(752)
(243)
(31)

(173)
(859)
(246)
(31)

(176)
(963)
(250)
(32)

(176)
(1,109)
(254)
(32)

(174)
(1,210)
(258)
(33)

(1,571)
(7,356)
(2,444)
(335)

(853)

(785)

(845)

(980)

(1,071)

(1,194)

(1,310)

(1,420)

(1,572)

(1,675)

(11,705)

(335)

(302)

(304)

(307)

(313)

(314)

(316)

(319)

(322)

(334)

(3,168)

($9,800)

($11,071)

($11,259)

($11,425)

($11,712)

($12,018)

($12,234)

($12,461)

($12,857)

($12,984)

($117,822)

(6,994)
(585)
(493)
--

(7,168)
(592)
(150)
--

(7,372)
(598)
(5)
--

(7,477)
(604)
(5)
--

(7,623)
(610)
(5)
--

(7,835)
(618)
(5)
--

(8,023)
(627)
---

(8,212)
(637)
---

(8,469)
(647)
---

(8,675)
(657)
---

(77,847)
(6,175)
(663)
--

Fiscal year ending June 30 ($ in m illions)
Expenses

Other:
Paygo Contributions in Excess of Asset Balance
Run-Rate Capital Expenditures
Total other
Component Units, Non-GF Funds and Ent. Funds:
Net Deficit of Special Revenue Funds
Independently Forecasted Non-Enterprise CUs
HTA Operational Expenses
Other
Total
Disbur. of Tax Revenues to Entities Outside Plan
Adj. Expenses before Measures
Federal Programs
Reconciliation Adjustment
Other non-recurring
AP paydow n
Total
Noninterest Exp. before Measures

(8,072)

(7,910)

(7,975)

(8,086)

(8,238)

(8,458)

(8,650)

(8,849)

(9,116)

(9,332)

(84,685)

($17,872)

($18,981)

($19,233)

($19,512)

($19,950)

($20,477)

($20,884)

($21,310)

($21,973)

($22,316)

($202,507)
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Assumptions and Methodology: Expenses (1/2)
Category
1

Direct Payroll

Description

3

4

5

6

Direct
Operational
Expenses

Utilities

2026
$MM

•
•
• Legislature
• Department of Education
• Other Agencies

-3,271

•
•
•
•

Paygo
Contributions
in Excess of
Asset Balance

• Required Pay-go contribution:

Run-Rate
Capital
Expenditures

• Non-Growth Capital

UPR
Judicial and Municipalities
Retirement Systems
Health Insurance
ERS, TRS and JRS

•

Expenditures in the Base
(Run-Rate)
Growth Capex

PR Inflation and Inflation pass-through to
payroll

-3,675

• Growth based on previous year multiplied by
-907

• Power and Water
• PBA Operating Subsidy (Rent)
• Insurance Premiums

Special
Appropriations

2017 – 2016 Growth Methodology

• Growth based on previous year multiplied by

• Payroll and Operational
Expenses
Education Payroll
Police Payroll

2

2017
$MM

-1,019

-260

-396

PR Inflation and Inflation pass-through to
payroll

• PBA Operating Subsidy maintains
• Power and water have initial increase due to
subsidy reduction with steady year-over-year
growth until 2026

• UPR, Judicial and Municipalities increase in
-3,890

2018, maintain steady-state following initial
growth

-4,147

• Paygo program for ERS, TRS and JRS is initiated
0

-1,278

in 2018 with initial expenses of $989MM

• Steady growth in expenses starting in 2020
• Initial increase in 2018 to $400MM and steady

284

-462

growth in following years based on previous
year multiplied by PR Inflation following
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Assumptions and Methodology: Expenses (2/2)
Category
7

8

Description

Reconciliation
Adjustment

• Reconciliation Adjustment

Other NonRecurring

• Payment of Past-Due Tax

2017
$MM

Refunds

-657

Component
Units

• Net Deficit of Special Revenue
Funds

• Independently forecasted
•

non-enterprise
HTA Operational Expenses

•
•

-493

0

costs

9

2017 – 2026 Growth Methodology

•
-585

• Transition and restructuring

2026
$MM

•
-853

-1,675

•
•
•
•

Initial increase in 2018 to $592MM with steady
increase until 2026
Reconciliation adjustment based on midrange
estimate provided by E&Y analysis and audit
Initial decline in tax refunds in 2018 from
$493MM to $150MM, decline in 2019 from
$150MM to $5MM, and elimination of nonrecurring expenses in 2023
Costs to implement restructuring ($370MM
over 10 years)
Net Deficit of Special Revenue Funds
growth is based on previous year
multiplied by PR Inflation
Non-enterprise expenses include ASEM,
ASES, ADEA, PRCCDA, PRIDCO, PRITA,
Tourism, and UPR deficits
PBA and the Port Authority run a surplus in
2017 that transitions towards deficit
beginning in 2018
Initial HTA decline in expenses due to a
reduction in Past Due AP costs
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Assumptions and Methodology: Macroeconomic factors
Category
1

2

PR Nominal
GNP Growth
Factor

Description, %

-2.2

PR Inflation

2017 – 2026 Growth Methodology

-2.8

-2.4

1.2

1.0

-0.5

-0.4

1.0

1.1

1.6

2.6

1.0

2.1

0.3

1.3

1.5

1.5

1.6

1.6

-0.2

3

4

• Initial decrease to 97.2% in 2019
• Increase in 2020 to 99.5%
• Steady, minimal growth until 2026
• Initial negative inflation of -0.2% in 2017
increasing to 1.2% in 2018, 1.0% in 2019 with
steady, minimal growth in Inflation until 2026

• Maintenance of 2017 PR Population Growth

PR Population
Growth
Factor

-0.2

-0.2

-0.2

-0.2

-0.2

-0.2

-0.2

-0.2

-0.2

-0.2

US Population
Growth

0.8

0.8

0.8

0.8

0.8

0.8

0.8

0.7

0.7

0.7

Factor of 99.8%

• Maintenance of 2017 US Population Growth of
100.8% until 2024, where it drops to 100.7%
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III. FISCAL REFORM MEASURES
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Fiscal Reform measures reduce the 10-year financing gap by $39.6B
Estimated Impact, $MM
2018
A

B

C

D

Revenue
Enhancement

Government
Right-sizing

Reducing
Healthcare
Spending

924

2019

2020

2021

2022

2023

2024

2025

2026

1,381

1,384

1,531

1,633

1,740

1,752

1,766

1,785

13,897

1,713

2,094

2,414

2,543

2,597

2,651

2,706

2,758

851

20,329

500

795

842

892

945

1,001

299

750

100

0

0

83

81

80

78

76

73

70

4,777

5,051

5,370

5,491

5,615

6,123

Pension
Reform

TOTAL

10-year Total

3,393

4,061

5,257

1,875

Note: Values may not add up due to rounding; Excludes expenditures related to rehabilitation of trade terms with local suppliers

541

Excludes $1,310MM in
supplier pay downs
40,890
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Hacienda will embark in a multi-year transformation process to reduce leakage, improve
revenue collections and adjust fees
Revenue Enhancement Measures, $MM
1,381
Adjust Taxes and Fees

924

Tax Compliance
Corporate Tax Reform

519

255
150

2018

Reform Measures
Corporate Tax
Reform

Tax Compliance

293
300

292
405

1,740

1,633

1,531

1,384

292
404

291
403

1,752

294
408

1,785

1,766

299
415

305
424

313
435

788

688

838

938

1,038

1,038

1,038

1,038

2019

2020

2021

2022

2023

2024

2025

2026

Description

2018 Impact

 The Government will use the breathing room provided by the extension of Act 154 to
seek a more stable, consistent corporate tax policy that implements a broad-based
regime with fewer exemptions by no later than January 2019

$519MM

 Reduce leakage by increasing electronic SUT tax collections at the point of sale,
including internet sales

$150MM

 Improve revenue collections by using advanced analytics, expanding capacity and
conducting targeted interventions

 Increase tobacco-related products excise tax and implement new property tax regime
Adjust Taxes and
Fees

 Revise fees including licenses, traffic fines, insurance fees and other charges for
services to keep up with market trends

Note: To meet fiscal plan objectives, the Government may consider additional measures.

$255MM
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The Government must embark on a transformative journey in order to provide core services to
citizens in an efficient and fiscally responsible manner
Government Right-Sizing Measures1, $MM
Personnel Related
Non-Personnel Related

851

Reduction of Subsidies

250
190
411

2018

Reform Measures

2,094

1,713

750
2019

505
459

2,414
695
819

2,543

2,597

2,651

2,706

2,758

796
842

808
855

820
868

832
882

960

989

1,018

1,044

2023

2024

2025

2026

825

900

785
830
929

2020

2021

2022

602
668

Description

2018 Impact

 Freeze on payroll increases for fiscal years 2018 to 2020
Personnel Related

 Improve employee mobilization across government, uniform fringe benefits and
eliminate vacation and sick day liquidations to produce higher attrition rates or other
payroll-related savings

$250MM

 Freeze on operational cost increases for fiscal years 2018 to 2020
Non-Personnel
Related

Reduction of
Subsidies

 Re-design the way the Government works by reducing non-core expenses,
externalizing services to private entities, centralizing services to eliminate duplication,
achieve procurement savings or other cost-cutting measures
 Gradually reduce general fund subsidies to the University of Puerto Rico,
municipalities and other direct subsidies to the private sector

 Proactively engage with the University of Puerto Rico, municipalities, as well as
industry partners, to mitigate the economic development impact of subsidy removal

$190MM

$411MM

Note: To meet fiscal plan objectives, the Government may consider additional measures.
1) Post 2018, the relative distribution of savings between personnel and non-personnel related expenses will be decided as part of updates to the Fiscal Plan and the annual budget
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The Government will focus on improving efficiencies, adjusting benefits and developing a new
healthcare model in order to achieve savings in healthcare spend
Reducing Healthcare Spending Measures, $MM
Modify Benefits Package
Reduce Drug Cost
Improve Payment Integrity
Pay for Value
New Healthcare Model

Reform Measures

100

38
25
38

2018

299
2019

45
60
84
110

795

842

892

945

1,001

750

750

795

842

892

945

1,001

2021

2022

2023

2024

2025

2026

500

500
2020

Description

2018 Impact

 Establish uniformed fee schedules and limit reimbursement rates for providers
Pay for Value

Improve Payment
Integrity

Reduce Drug Cost

Modify Benefits
Package

New Healthcare
Model

 Replace current profit sharing arrangement with MCOs and replace with a Medical
Loss Ratio

$38MM

 Establish partnerships to increase the scrutiny of premium payments for beneficiaries
that have left the system or have another health insurance plan
 Establish Medicaid Fraud Control Unit and implement the Medicaid Management
Information System to reduce waste, fraud and abuse
 Reduce outpatient drug spending by increase pharmacy discounts on branded drugs,
enforce mandatory dispensing of generic drugs, updating the preferred formulary and
establishing shared-savings initiatives
 Evaluate services that could be capped and/or eliminated from the current benefit
package without adversely affecting access for Mi Salud beneficiaries

 Develop a new healthcare model in which the Government pays for basic, less costly
benefits and the patient pays for premium services selected resulting in cost
reductions attributed to greater competition along with the capped PMPM amount

Note: To meet fiscal plan objectives, the Government may consider additional measures.

$25MM

$38MM

$0

$0
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Segmentation of the defined contribution structure will protect the retirement savings of
government employees
Pension Reform Measures, $MM
83

81

80

78

76

73

37

36

33

31

28

24

70
21

Changes to Special Laws
Changes to Pension Benefits

Reform Measures
Contribution
Segregation and New
Benefit Plans

Adjust Retirement
Benefits

0

0

45

46

47

47

48

49

50

2018

2019

2020

2021

2022

2023

2024

2025

2026

Initiative
 Switch to pay-as-you-go model, segregate prospective employee contributions,
facilitate Social Security enrollment and improve investment alternatives

 Protect benefits for lowest pension income earners. Progressive strategy to reduce
retirement benefit costs including other post-employment benefits.

Note: To meet fiscal plan objectives, the Government may consider additional measures.

2018 Impact
$0

$0
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IV. STRUCTURAL REFORMS
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Implementing the package of structural reforms will provide a cumulative 2.0% increase in GNP
growth
1

Improve Ease of Business Activity

Increase Labor Participation

1a



Institute public policy measures aimed to
attract new businesses, create new
employment opportunities, and foster
private sector employment growth to
increase labor demand



Change welfare and labor incentives to
encourage greater sector participation
thus increasing labor supply

2



Centralize, streamline, and modernize
and expedite permitting processes;
increase business friendly environmental
and economic growth

Tax Reform

1c



Lower marginal tax rates and broaden the
tax base; simplify and optimize the
existing tax code to achieve gains in
efficiency, ease of doing business and
reducing tax evasion

Regulatory Reform

1d



Infrastructure Reform

2a



3

Energy Reform

Energy Reform

3a



Augmenting competitiveness by
investing in critical infrastructure and
quality of public services in roads, ports,
telecommunications, water and waste,
knowledge services, and other
strategically important sectors

Public-Private Partnerships

2b



Permitting Process Reform

1b

Improve Capital Efficiency

Leverage key public assets through long
term concessions to optimize quality of
public infrastructure, services to public
and sustainable operations and
maintenance

4

Promoting Economic Development

4a Enterprise Puerto Rico



Critical Projects

2c



Leverage and facilitate expedited private
sector investments in modern, costefficient, and environmentally compliant
energy infrastructure; reform PREPA
operations and services to clients; and
allow for greater competition in energy
generation

Implement management system to boost
development of critical projects through
expedited processes

Promote productivity growth, attract FDI
& incentivize investments in technology
through collaboration with the private
sector

4b Destination Marketing Organization



Externalize the overseeing of marketing
efforts & continuity under a single brand
and as a unified front representing all of
Puerto Rico’s tourism components

Reduce unnecessary regulatory burdens
to reduce the drag of government on the
private sector
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The initial stage of the P3 program includes launching of ~$5B of projects during the 2017-2019
calendar years that have been identified and are in project preparation
P3 Project Identification

Key Considerations in the Overall P3 Implementation

 Identified initial list of
priority projects with P3
potential
 Assessing project
business cases and
impact on the economy
 Split into 3 groups based
on projected
sequencing1, designed to
launch in 2017, 2018
and 2019

 Project sequencing is designed to effectively progress the advancement of
projects and avoid major obstacles in the shortest timeline possible. Thus,
progression goes from easily executable/advanced permitting to more
difficult/less advanced projects
 Need to promote and improve funding models to use private funds, where
relevant, as leverage to maximize the unused federal funds current available
 Need to further expand P3 pipeline by requesting identification of new projects
with P3 potential from government heads, monetizing non-essential services
with market interest and precedent2 , additional infrastructure concessions3, and
pursuit of strategic P3 categories4

2017
Q2-17

Waste mgmt

Social infra

20

43 Energy

7
22

Transport

Q3-17

2018
Q4-17

Group 1
Projects

• Launch Group 1 Projects
• Estimated value ~$1B

Group 2
Projects

• Invest in preparing Group 2
• Data gathering, due diligence, etc.

Group 3
Projects

80

 Capital Improvement Investment: ~$5B | Jobs Created: ~100,000

10-Year Impact

Q-17

P3 Key Target Areas %
Water Other

Q1-18

Q2-18

Q3-18

2019
Q4-18

Q1-19

Q2-19

Q3-19

Q4-19

• Launch Group 2 Projects
• Estimated value ~$2B

• Invest heavily in preparing Group 3
• Data gathering, due diligence, etc.

• Launch Group 3 Projects
• Estimated value $2B

(Project timeline includes P3 concessions included in Externalization measures)
1 Based on existing level of detail, known roadblocks, project complexity 2 May include parking, National Parks, government-owned hotel properties, Puerto Rico
lottery, state insurance fund, parking 3 May include regional airports, passenger ports 4 E.g. express lanes with dynamic tolling on existing congested roadways,
broadband, infrastructure P3s including real estate funded infrastructure development
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V. DEBT SUSTAINABILITY ANALYSIS
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Debt summary
 Below is a summary of the debt (excluding pension liabilities) considered in the fiscal plan
 Note: Amounts are estimated as of February 2017 and based upon preliminary unaudited numbers provided to AAFAF by issuer agencies and from
publicly available information. On behalf of the Board, Ernst & Young is conducting an assessment of the debt outstanding to confirm these figures.
Estimated amounts are subject to further review and may change

Summary of debt outstanding as of February 2017 ($MM)
Unpaid
Issuers included in Fiscal Plan
GO
COFINA
HTA2
PBA
GDB3, 4
ERS
PRIFA5
PFC
UPR6
PRCCDA
PRIDCO
AMA
Other Central Gov't Entities
Total
Debt Issuers not incl. in Fiscal Plan
PREPA
PRASA7
Children's Trust
HFA
PRIICO
Municipality Related Debt8
Total
Total
Less: GDB Bonds (excl. TDF)
Plus: Loans from GDB/MFA Entities
Public Sector Debt

Bond principal
$12,013
11,725
4,106
4,012
3,182
2,658
1,566
1,025
496
386
145
-197
$41,511
8,259
3,943
847
542
-556
$14,147
$55,658

CAB

P&I1

$84
6,155
135
--498
409
----

$1,146
-6
117
742
-232
172
---

11
--$7,293

--29
$2,444

-28
613
---$641
$7,933

-13
----$13
$2,457

Private Loans
$24
---203
---0
--28
413
$668
697
584
--98
1,140
$2,520
$3,188

Total Bonds &

Loans from

Total Debt

DSRF

Private loans

GDB/MFA Entities

Service FY 17-19

Balance

$13,267
17,880
4,247
4,129
4,126
3,156
2,207
1,197
496
386
156
28
639
$51,916
8,956
4,568
1,460
542
98
1,696
$17,320
$69,236
(3,766)
8,795

$169
-1,734
182

$3,284
2,138
978
776

--101
6

--127
-76
145
78
-3,897
$6,409

1,887
500
465
258
145
91
54
--$10,575

-44
2
-61
9
19
--$242

36

2,775
995
140
134
-n.a.
$4,044
$14,619

6
93
85
33
-59
$276
$518

229
-85
-2,036
$2,386
$8,795

$74,265

Notes:
1) Unpaid principal and interest includes debt service that has been paid by insurers and is owed by the government
2) HTA includes Teodoro Moscoso bonds
3) GDB private loans includes Tourism Development Fund ("TDF") guarantees
4) Includes GDB Senior Guaranteed Notes Series 2013-B1 ("CFSE")
5) PRIFA includes PRIFA Rum bonds, PRIFA Petroleum Products Excise Tax BANs, PRIFA Port Authority bonds and $34.9m of PRIFA ASSMCA bonds
6) UPR includes $64.2m of AFICA Desarrollos Universitarios University Plaza Project bonds
7) PRASA bonds includes Revenue Bonds, Rural Development Bonds, Guaranteed 2008 Ref Bonds
8) Municipality Related Debt includes AFICA Guyanabo Municipal Government Center and Guaynabo Warehouse for Emergencies bonds
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Debt service schedule
The table below summarizes the annual debt service through FY 2027 for all issuers included in the fiscal plan
FY 2018 – FY 2027 debt service ($MM)
Fiscal year ending June 30,
Cash Interest
GO
PBA
COFINA
HTA1
PRIFA2
PRCCDA
PFC
UPR3
ERS
GDB
PRIDCO
Total
Principal
GO
PBA
COFINA
HTA1
PRIFA2

2019

2020

2021

2022

2023

2024

2025

2026

2027

$714
183
690
207
80
18
56
24
167
150
8

$699
179
690
201
77
17
54
22
167
135
7

$680
175
690
197
75
17
53
21
167
92
7

$658
171
689
191
72
16
52
20
167
69
6

$641
165
696
182
69
15
50
18
164
54
5

$621
158
702
174
65
15
48
17
159
49
5

$597
153
708
170
61
14
47
15
155
34
4

$571
147
714
166
57
13
44
14
154
21
3

$545
140
711
160
53
12
42
12
152
14
2

$518
135
708
151
45
11
40
11
151
3
2

$2,296

$2,249

$2,172

$2,109

$2,059

$2,014

$1,957

$1,904

$1,844

$1,774

$334
101
98
170
54
14
34
29
50
434
11

$358
109
120
158
62
15
36
30
70
143
13

$378
100
159
101
86
16
37
31
80
47
13

$402
101
203
85
64
17
39
33
19
541
14

$428
107
248
114
72
17
41
35
22
-15

$454
96
294
187
74
18
43
24
29
248
16

$481
106
344
149
221
19
46
26
36
127
17

ERS
GDB
PRIDCO

$351
66
19
148
48
12
30
25
(0)
277
10

Total

$987

$1,579

$1,280

$1,328

$1,112

$1,049

$1,518

$1,099

$1,484

$1,573

ERS
GDB
PRIDCO

$1,066
249
709
355
127
30
86
48
167
428
18

$1,090
249
738
291
127
30
86
48
167
983
18

$1,118
249
768
317
126
30
86
48
167
525
18

$991
272
786
362
126
30
86
48
217
503
16

$999
273
816
340
130
30
86
48
234
196
18

$999
258
861
275
151
30
86
48
239
97
18

$999
254
911
254
125
30
86
48
174
575
18

$999
253
962
280
130
30
86
48
176
21
18

$999
236
1,006
347
127
30
85
36
181
261
18

$999
241
1,052
300
267
30
85
36
187
130
18

Total

$3,283

$3,828

$3,453

$3,437

$3,171

$3,063

$3,475

$3,003

$3,329

$3,347

PRCCDA
PFC
UPR3

Total debt service
GO
PBA
COFINA
HTA1
PRIFA2
PRCCDA
PFC
UPR3

1
2
3

2018

HTA includes Teodoro Moscoso Bridge
PRIFA includes PRIFA BANs
UPR includes AFICA UPP

$392
70
48
90
50
13
32
26
-848
11

$439
74
78
120
51
14
33
27
(0)
432
11

27

DEBT SUBSTAINABILITYCase:17-03283-LTS

Doc#:3126-3 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW Certified Fiscal Plan (2017) Page 29 of 38

Desc:

Debt sustainability
The table below summarizes the annual cash flow available for debt service, and calculates implied debt capacity based on a
range of interest rates and coverage ratios assuming an illustrative 35 year term
•
•

Cash flow available for debt service incorporates (i) the payment of essential services, (ii) benefit of clawback revenues and (iii) a
prudent contingency reserve
In the Fiscal Plan summarized below, the cash flow after Measures but before Debt Service averages $787m per year during the period
2017 - 2026

Debt sustainability sensitivity analysis ($MM)
Fiscal year ending June 30 ($ in millions)

2017

2018

2019

2020

2021

2022

2023

2024

2025

2026

Baseline Projections
Revenues
$18,952 $17,511 $16,407 $16,434 $16,494 $16,590 $16,746 $16,953 $17,204 $17,509
Expenses
(17,872) (18,981) (19,233) (19,512) (19,950) (20,477) (20,884) (21,310) (21,973) (22,316)
Cash Flow Excl. Debt Service & Measures 1,080
(1,470) (2,826) (3,077) (3,456) (3,886) (4,139) (4,357) (4,769) (4,807)
Impact of Measures
Revenue Measures
Expense Measures
Total Measures

'17 - '26 Total
$170,799
(202,507)
(31,708)

----

924
951
1,875

1,381
2,012
3,393

1,384
2,415
3,799

1,531
2,983
4,515

1,633
3,156
4,789

1,740
3,255
4,995

1,752
3,357
5,108

1,766
3,724
5,491

1,785
3,830
5,615

13,897
25,683
39,580

$1,080

$404

$567

$722

$1,059

$903

$857

$751

$722

$808

$7,873

Illustrative Cash Flow Available

$700

Sensitivity Analysis: Implied Debt Capacity at 10% Contingency
$750
$800
$850
$900
$950
$1,000
$1,050

$1,100

3.5%
4.0%
4.5%

12,600
11,759
11,000

13,500
12,599
11,786

Illustrative Cash Flow Available

$700

$750

$800

$850

$900

$950

$1,000

$1,050

$1,100

5.0%
10.0%
15.0%

12,412
11,759
11,105

13,299
12,599
11,899

14,185
13,439
12,692

15,072
14,278
13,485

15,958
15,118
14,278

16,845
15,958
15,072

17,731
16,798
15,865

18,618
17,638
16,658

19,505
18,478
17,451

Cash Flow Available for Debt Service

Illustrative Sustainable Debt Capacity Sizing Analysis

Sensitivity Analysis: PV Rate %

14,400
13,439
12,572

15,301
14,278
13,358

16,201
15,118
14,143

17,101
15,958
14,929

18,001
16,798
15,715

18,901
17,638
16,501

19,801
18,478
17,286

Sensitivity Analysis: Implied Debt Capacity at 4% PV Rate

Sensitivity Analysis: % Contingency
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VI. TSA LIQUIDITY
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Weekly cash flow forecast through 2017FY
Cash Flows Before Cliffs, Measures and Debt
(figures in $mm)
1

General Collections

2

Fcst - 1

Fcst - 2

Fcst - 3

Fcst - 4

Fcst - 5

Fcst - 6

Fcst - 7

Fcst - 8

Fcst - 9

Fcst - 10

Fcst - 11

Fcst - 12

Fcst - 13

Fcst - 14

Fcst - 15

Fcst - 16

3/17

3/24

3/31

4/7

4/14

4/21

4/28

5/5

5/12

5/19

5/26

6/2

6/9

6/16

6/23

6/30

$349

$254

$58

$71

$66

$760

$186

$63

$66

$334

$60

$44

$59

$134

$520

$57

Sales and Use Tax

18

13

146

5

17

14

163

5

18

5

167

4

5

18

14

171

3

Excise Tax through Banco Popular

64

–

–

–

77

–

–

–

–

68

–

–

–

57

–

–

4

Rum Tax

–

10

–

–

–

11

–

–

–

18

–

–

–

–

22

–

5

Electronic Lottery

–

–

–

–

–

–

–

–

–

–

–

–

–

–

14

37

6

Subtotal

$432

$277

$204

$76

$161

$784

$349

$68

$84

$424

$227

$48

$64

$210

$570

$265

7

Employee/Judiciary Retirement Admin.

–

–

–

–

56

–

–

–

56

–

–

–

–

56

–

–

8

Teachers Retirement System

–

–

–

–

70

–

–

–

–

–

–

–

–

–

–

–

9

Retirement System Transfers

–

–

–

–

$127

–

–

–

$56

–

–

–

–

$56

–

–

10

Federal Funds

93

110

83

123

95

119

123

95

126

93

123

49

99

107

107

121

11

Other Inflows

9

–

11

–

–

9

11

–

–

–

–

11

–

–

–

11

12

Tax Revenue Anticipation Notes

–

–

–

–

–

–

–

–

–

–

–

–

–

–

–

–

13

Total Inflows

$534

$388

$298

$199

$382

$912

$483

$163

$267

$517

$350

$108

$163

$373

$677

$397

14

Payroll and Related Costs

15

Pension Benefits

16

(18)

(51)

(120)

(23)

(95)

(62)

(101)

(35)

(90)

(65)

(96)

(18)

(22)

(95)

(56)

(106)

–

–

(87)

–

(82)

–

(87)

–

(82)

–

(87)

–

–

(82)

–

(87)

Health Insurance Administration - ASES

(53)

(53)

(55)

(53)

(53)

(53)

(60)

(53)

(53)

(53)

(53)

(7)

(53)

(53)

(53)

(55)

17

University of Puerto Rico - UPR

(18)

(18)

(24)

(18)

(18)

(18)

(24)

(18)

(18)

(18)

(18)

(6)

–

(36)

(18)

(24)

18

Muni. Revenue Collection Center - CRIM

(21)

(8)

(8)

(8)

(8)

(8)

(8)

(8)

(8)

(8)

(8)

–

–

(15)

(8)

(26)

19

Highway Transportation Authority - HTA

–

–

(16)

–

–

–

(16)

–

(19)

–

–

(19)

–

–

(19)

(19)

20

Public Building Authority - PBA / AEP

(9)

(4)

(4)

(4)

(4)

(4)

(4)

(4)

(4)

(4)

–

(4)

(4)

(4)

(4)

(4)

21

Other Governmental Entities

(20)

(9)

(54)

25

(20)

(9)

(54)

25

(20)

(9)

(12)

(18)

(3)

(20)

(9)

(63)

22

Subtotal - Government Entity Transfers

($120)

($92)

($160)

($57)

($103)

($92)

($165)

($57)

($122)

($92)

($90)

($54)

($59)

($128)

($111)

($191)

23

Supplier Payments

(57)

(57)

(58)

(86)

(86)

(86)

(87)

(68)

(68)

(68)

(68)

(53)

(65)

(65)

(65)

(66)

24

Other Legislative Appropriations

(24)

(14)

(5)

(2)

–

(38)

(5)

(6)

(22)

(10)

(5)

(4)

–

(16)

(22)

(5)

25

Tax Refunds

(12)

(13)

(4)

(1)

(6)

(39)

(4)

(7)

(4)

(4)

(31)

(3)

(1)

(4)

(6)

(41)

26

Nutrition Assistance Program

(30)

(70)

(22)

(35)

(40)

(54)

(36)

(22)

(43)

(56)

(36)

(16)

(37)

(30)

(70)

(20)

27

Other Disbursements

–

–

–

–

–

–

–

–

–

–

–

(4)

–

–

–

(4)

28

Contingency

(16)

(16)

(16)

(29)

(29)

(29)

(29)

(29)

(29)

(29)

(29)

(23)

(23)

(23)

(23)

(23)

29

Tax Revenue Anticipation Notes

30

Total Outflows

31

Net Cash Flows Excluding Debt Service, Fiscal Cliffs and Measures

32

Bank Cash Position, Beginning (a)

33

Bank Cash Position, Ending (a)

(a) Excludes clawback account.

–

–

–

–

–

–

(152)

–

–

–

–

(137)

–

–

–

(135)

($277)

($313)

($472)

($233)

($440)

($399)

($665)

($223)

($459)

($324)

($442)

($312)

($208)

($443)

($353)

($676)

$257

$75

($174)

($34)

($58)

$513

($182)

($60)

($193)

$194

($92)

($204)

($44)

($70)

$324

($279)

$319

$576

$650

$477

$442

$384

$897

$716

$655

$462

$656

$564

$360

$316

$246

$570

$576

$650

$477

$442

$384

$897

$716

$655

$462

$656

$564

$360

$316

$246

$570

$291
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Liquidity Principles for FY 2018

▪

No external short-term financing

▪

Rollout of Disbursement Authorization Group in order to enforce priority of payments through
defined critical services (see Section VII)

▪

Consolidate dispersed treasury functions and put in place oversight over accounts not centrally
managed

▪

Refine and regularly update 13 week cash analysis with detailed forecasting of cash receipts and
disbursements

▪

Provide detailed daily performance projections, results, and variances

1 Cash management authority is granted to AAFAF under Act 5-2017 and other relevant legislation
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VII. FINANCIAL CONTROL REFORM

32

Case:17-03283-LTS Doc#:3126-3 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW Certified Fiscal Plan (2017) Page 34 of 38

Desc:

FINANCIAL CONTROLS

Current state of financial controls

 Cash is not centrally managed
– No central office has visibility across all spending
– Procurement agencies do not actively enforce terms and specifications
– Limited coordinated effort to eliminate major cash outlays
– Limited sweep of cash into general fund accounts
– Cash disbursements is a manual and subjective process handled at Hacienda
– No formal structure for reporting and release of audited financials
 Target is to improve level of detail on forecasting and specificity around
assumptions
– “Top-down” approach, based on prior year’s Budget
– Bank-to-book reconciliations are not often prepared in a timely manner
– No tracking mechanisms exist to measure intra-year actual expenditures vs.
budget on an accrual basis
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FINANCIAL CONTROLS

Budget certification per PROMESA § 202

March

3/17:
▪ Set timeline for
budget
certification per
PROMESA § 202
(a)
▪ Work with
Oversight Board
in designing a
reporting
structure and
reporting forms

7/1:
▪ Beginning of
FY2018

6/30:
▪ Last day for budget
certification per
PROMESA § 202(e)

3/13:
▪ Certification of Fiscal
Plan
April

4/14:
▪ Adopt procedures
to deliver timely
statements and to
make public per
PROMESA §
202(a)

May

4/28:
▪ Submit budget
and
implementation
plan to Oversight
Board

June

5/22:
▪ Submit revised
budgets and
supporting
documents to
Board, if
necessary

July

6/5:
▪ Budget
certification
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FINANCIAL CONTROLS

Quarterly budget compliance process per PROMESA § 203
Quarterly Action

PROMESA section

Description

▪ § 203 (a)

▪ Governor to submit a report describing: (1) the actual cash revenues,
expenditures, and flows and (2) any other information requested by the Board

Reporting1

▪ § 203 (b)

▪ Oversight Board to communicate the result of external auditing report to the
government and identify any inconsistencies with the projected revenues,
expenditures, or cash flows set forth in the certified Budget for such quarter

External auditing

▪ § 203 (b)

▪ Government to provide additional information regarding any inconsistencies
with the certified budget and implement remedial action to correct variances

Correction of
variance

▪ § 203 (c) and (d) ▪ Board to certify that the government is at variance with the applicable certified
Certification of
variance / or
Budget
reductions by
Board

Termination of
budget
reductions

▪

▪ § 203 (e)

Budget, and that the Government has initiated such measures as the Board
considers sufficient to correct it
If the variances are not corrected, the Board shall make appropriate reductions
in nondebt expenditures and may institute automatic hiring freezes in
instrumentalities and prohibit them from entering in any contract in excess of
$100,000

▪ The Board should decide whether the government or instrumentality has made

Proposed dates
(mm/dd/yy)

▪ Q1: 10/15/171
▪ Q2: 1/16/18
▪ Q3: 4/16/18
▪ Q4: 7/16/18
▪ Q1: 11/10/17
▪ Q2: 2/12/18
▪ Q3: 5/10/18
▪ Q4: 8/10/18
▪ Q1: 11/20/17
▪ Q2: 2/20/18
▪ Q3: 5/21/18
▪ Q4: 8/20/18
▪ Q1: 12/11/17
▪ Q2: 3/12/18
▪ Q3: 6/11/18
▪ Q4: 9/10/18

▪ Ongoing

the appropriate measures to reduce expenditures or increase revenues and
cancel the reductions

1 Per PROMESA, these dates must be 15 days after end of each quarter
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FINANCIAL CONTROLS

Budget and Forecasting process
Define a timeline for
each quarter’s
budget

 Certification process must adhere to PROMESA requirements
 Should include, but not be limited to:
– Certification process according to PROMESA requirements
– Reporting, external auditing, and variance certifications

Set guiding
principles for budget
and forecasting

 Budget should be prepared…
– Within the confines of the overall fiscal plan
– As a positive cash balance with sufficient safety margin, due to lack
of access to capital markets

Set, update, and
track targets every
quarter

 Use performance metrics, e.g.,:
– Status? On track / Delayed / Completed
– Reached target?
– Above / below past instances?
 Implement measures to correct variances from budget
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FINANCIAL CONTROLS

Disbursement process

Define disbursement
process

Implement a centralized
disbursement digital
database

Set, update, and track
metrics every quarter

 Set guidelines and principles
 Work to match budget to disbursement authorizations
 Identify an effective, centralized, and time-sensitive
disbursement process that involves the adequate authorities
– Incorporate a mechanism that confirms alignment
between revenues and expenses
 Centralize into a single Treasury account with a corresponding
database
 Update and review periodically
 Set a minimum available liquidity threshold and an alertsystem
 Establish preventive measures
 Implement detective procedures to correct problems before
they arise
 Design a process to correct variances from budget mid-year
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(H. B. 938)
(No. 26-2017)
(Approved April 29, 2017)

AN ACT
To

create the “Fiscal Plan Compliance Act,” in order to take measures as
necessary to adjust the existing legal and juridical framework so as to allow
the fullest compliance with the Fiscal Plan approved by the Financial
Oversight Board, created by virtue of the Federal Law PROMESA; establish
a uniform fringe benefit system, which includes the Christmas bonus and the
healthcare plan contribution, for all the government employees and officials
of the agencies, instrumentalities, and public corporations of the Government
of Puerto Rico, except for the University of Puerto Rico; amend paragraphs
(a), (e), and (m) of subsection 2 of Section 4.3 of Article 4, Section 5.2 of
Article 5, subsections 1(d) and 4(1) of Section 6.4, subsection 2(b) of Section
6.8, Section 6.9 of Article 6, and subsections 3 and 5 of Section 7.2 of Article
7, add a new Section 2.11(a) to amend Section 3 of Act No. 125 of June 10,
1967, as amended, suspend the effectiveness of Article 9 and Section 10.2 of
Act No. 8-2017, known as the “Government of Puerto Rico Human Resources
Administration and Transformation Act”; renumber current Sections 10
through 20, as Sections 9 through 19; repeal Act No. 89-2016, known as the
“Public Service Temporary Employment”; amend Sections 3, 6, and 7 of Act
No. 253-1995, as amended, known as the “Compulsory Motor Vehicle
Liability Insurance Act,” in order to broaden the compulsory motor vehicle
liability insurance coverage from four thousand dollars ($4,000) to four
thousand five hundred dollars ($4,500); to authorize the review of premiums
before June 30, 2017; to allow the members of the Joint Underwriting
Association of the Compulsory Motor Vehicle Liability Insurance to report a
special dividend as well as apply an incentivized tax to such dividend; provide
for the distribution of the revenues collected on account of the incentivized
tax and the premium adjustment to be covered into the General Fund;
authorize the Government to use the surplus of public corporations as
“available funds” to contribute to the General Fund; authorize a Committee
composed of the heads of the Fiscal Agency and Financial Advisory
Authority, the Office of Management and Budget, and the Department of the
Treasury to modify the rates of public corporations in order to comply with
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the metrics of the Fiscal Plan; establish the rules and principles that shall
govern the sale process of real property of the Government of Puerto Rico;
create a Real Property Evaluation and Disposal Committee; establish the
public policy on the sale of real property; amend Sections 3, 7, and 8 of Act
No. 230 of July 23, 1974, as amended, known as the “Puerto Rico Government
Accounting Act,” in order to establish that appropriations and funds without
specific fiscal year that have remained in the books without being disbursed
or set aside for one (1) year shall be deemed to have fulfilled their purposes,
and therefore, shall be closed and covered into the General Fund; provide that
any special funds created by law for specific purposes shall be credited to the
General Fund of the Commonwealth Fund and shall be deposited in the
regular bank account of the Secretary of the Treasury for him to have full
control thereof; amend Sections 2 and 6 of Act No. 129-2005, as amended,
known as the “Government of the Commonwealth of Puerto Rico
Procurement Reserves Act,” in order to provide that the gradual increase in
the general budget’s item allocated to procurement for micro-, small-, and
medium-sized businesses shall be granted if the fiscal situation of the
Government so allows; to add a new Section 3020.05A and 3020.15, and
amend Section 3020.05, Section 3020.13, Section 3020.14, Section 3030.14,
Section 3030.18, Section 3050.01, Section 6042.08, and Section 6042.15 of
Act No. 1-2011, as amended, better known as the “Internal Revenue Code for
a New Puerto Rico,” in order to modify the excise tax applicable to cigarettes
and tobacco byproducts to increase the liquidity, address the economic and
fiscal crisis that Puerto Rico is undergoing, and to prevent any impact on the
most vulnerable sectors, as well as to discourage cigarette consumption;
amend Section 2 of Act No. 91 of June 21, 1966, as amended, to provide that
until Fiscal Year 2020-2021 the annual contribution to the Emergency Fund
shall be in the amount of ten million dollars ($10,000,000), and that beginning
in Fiscal Year 2020-2021 said contribution shall not be less than zero point
five percent (0.5%) of the estimated net revenues submitted by the Department
of the Treasury to prepare the Recommended Budget chargeable to the
General Fund; and for other related purposes.
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STATEMENT OF MOTIVES
Introduction
Puerto Rico is currently undergoing a serious, historically unprecedented
fiscal and social crisis. Said crisis was caused, in part, by a lack of expenditure
controls, sustainable development measures, as well as management information
systems that promote clarity and transparency in government affairs.
According to data provided by the U.S. Department of the Treasury, Puerto
Rico is suffering a 14.6% cumulative economic contraction in the Gross State
Product (actual GSP) with a forecast of an additional 3% contraction in the next two
years. For years, the Government of Puerto Rico has operated with a structural deficit
that has been financed with bond issues and loans from the Government
Development Bank. The Government of Puerto Rico has been lacking liquidity for
over a year, and the tax refunds, the payments to contractors, pensioners’ funds, and
intra-governmental loans have been used to substitute sources of liquidity and to
spend over the available funds. The Government Development Bank has failed to
meet its obligations to bondholders since May 1, 2016, and is no longer fulfilling its
duty to provide liquidity. Moreover, we have no access to the market since the
policies of past administrations have lessened the credibility of the Government of
Puerto Rico. The retirement systems are insolvent.
As an example of the policies that brought us to this point, there was a 64%increase in payroll expenditures from 2001 to 2008; and after a 33%-decrease
between 2009 and 2012, another substantial increase followed between 2013 and
2016. To finance this excessive spending, the public debt increased 134% between
2000 and 2008. Moreover, under the philosophy of “primero impago, luego
impuestos y después recortes” [first default, then taxes, and finally cuts] various
measures were implemented during the previous four (4)-year term. This philosophy
contributed to prolonging the excessive spending and the rejection of public policies
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that would have allowed for the efficient administration of the fiscal affairs of the
Government of Puerto Rico. Meanwhile, the necessary actions to achieve more
efficient Government operations and cutback on government spending were not
taken. Furthermore, even while the securities were plummeting and the economic
debacle was underway, the Central Government was unable to produce the necessary
financial information to understand the severity of the issue, and to submit accurate
information to the Congress and other entities concerned with the issue.
Consequently, the debt of the Government of Puerto Rico experienced several
downgrades resulting in an adverse impact on all the sectors of the economy.
This crisis has greatly affected Puerto Rican families. The most vulnerable
people within our society have been forced to make the greatest sacrifices, thus
prompting thousands of Puerto Ricans to abandon the Island in search of better
opportunities. The consequent decrease in the population has become one of the
challenges to overcome in our path toward recovery.
Puerto Rico’s Colonial Status
The colonial status has impaired our capacity to face and solve this crisis,
since we lack the sovereign powers of a state to regulate local affairs, which powers
are conferred under the Tenth Amendment to the Constitution of the United States.
For the U.S. Supreme Court, the adoption of the Constitution did not
represent a change to the fundamental basis of the constitutional
relationship between Puerto Rico and the United States. The Supreme
Court continued to treat Puerto Rico as a political entity subject to the
territory clause of the U.S. Constitution. [Our translation].
See Pueblo v. Sánchez-Valle, et seq. 192 D.P.R. 594, 631 (2015).
“There never was a transfer of sovereignty, but rather a delegation of powers.” [Our
translation] Id., p. 635.
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This delegation of power does not constitute an irrevocable
relinquishment nor a termination of the power of the Congress. The
people of the United States granted the Congress vast powers to
administrate the territories through the Constitution of United States of
America. For such reason, the Congress cannot irrevocably yield a
power that was not conferred upon it by the People of United States.
[Our translation].
Id., p. 638.
Hence,
The Congress may allow the Commonwealth to remain as a political
system indefinitely or, on the contrary, has the constitutional power to
amend or revoke the internal administration powers exercised by the
Government of Puerto Rico. In other words, Puerto Rico’s internal
government system is subject in its entirety to the political will and
legal authority of the Congress. [Our translation]
Id., p. 641.
The sad truth is that the colonial status leaves us so defenseless that not even
the U.S. citizenship that we have treasured since 1917 is guaranteed. The Congress
has legislative discretion to grant privileges to citizens born in the territories,
including the U.S. citizenship, but said right may be revoked at any time. In fact, the
Federal Government has argued before the courts that territories do not have a right
to citizenship, but that it is rather an act of legislative grace from the Congress. See,
for example, Tuaua v. United States, 788 F.3d 300, (D.C. Cir. 2015).
Regarding the issue at hand, to illustrate the limitations resulting from the
colonial status, it is worth noting that the states can claim the protections of the
Federal bankruptcy law from which Puerto Rico was excluded and, since we do not
have full representation in the Congress, there is little to nothing we can do about it.

Case:17-03283-LTS Doc#:3126-4 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit Law 26 of 2017 (4A Spanish 4B English) Page 97 of 200
6

Desc:

We are also unable to enact our own legislation due to the express preemption
provision of said Federal bankruptcy law, even when it leaves us unprotected. See
Puerto Rico v. Franklin Cal. Tax-Free Tr., 136 S. Ct 1938 (2016) (declaring
unconstitutional the “Puerto Rico Public Corporation Debt Enforcement and
Recovery Act,” Act No. 71-2014, better known as the “Commonwealth Bankruptcy
Act.”
The Direct Result of our Colonial Status: PROMESA
The policies of the past together with our defenselessness as a colony led the
United States Congress to promulgate the Puerto Rico Oversight, Management, and
Economic Stability Act, known as PROMESA, Public Law 114-187, which
delegated vast powers to the Financial Oversight Board (hereinafter the “Oversight
Board”). Once again, our lack of representation in the Congress resulted in the
approval of said Act without the actual involvement of our People. Pursuant to
PROMESA, any ongoing fiscal, budget, Legislative, or Executive actions taken in
Puerto Rico, as well as any debt restructuring, whether consensual or not, issuance,
guarantee, exchange, modification, repurchase, or redemption is subject to oversight.
Section 4 of PROMESA clearly provides that, “The provisions of this Act
shall prevail over any general or specific provisions of territory law, State law, or
regulation that is inconsistent with this Act.” In this manner, the Congress expressly
stated that said Act shall supersede any state legislation that is in conflict with
PROMESA. Section 8(2) reasserts this provision by providing that the Government
of Puerto Rico may not enact, implement, or enforce any statute, resolution, policy,
or rule that would impair or defeat the purposes of PROMESA, as determined by the
Oversight Board. Hence, we cannot promulgate legislation to defeat or impair
PROMESA, its provisions, and its scope.
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At this juncture, it is worth mentioning that under the Tenth Amendment, the
Federal Government cannot impose on a state what PROMESA allows for
territories. The Congress imposed a Board on Washington, D.C., which is not a state
and is under the direct jurisdiction of the Congress. The Board in New York was
created by the State Legislature, not the Congress. Detroit, which is a city and not a
state, participated in a volunteer bankruptcy process. In sum, we must bear in mind
that our current situation as well as the imposition of the Oversight Board are further
consequences of a colonialism that has limited our development for the past 119
years.
Unfortunately, our colonial status and the lack of political power that is
inherent thereto exacerbate the reality that has been imposed on us by the Congress
through a Federal Law. This Law has supremacy over any local legislation, even our
Constitution, and we were not afforded an opportunity to vote either on said law or
for the President that approved it. Therefore, it is evident that in order to get out of
this financial predicament it is crucial for us to solve the status issue. However, it is
also an undeniable fact that we must work within PROMESA’s parameters to set in
motion the financial and fiscal recovery of Puerto Rico.
On October 30, 2016, the Oversight Board designated the Government of
Puerto Rico, the Employees Retirement System and Judiciary Retirement System,
the Teachers’ Retirement System, the University of Puerto Rico, and 21 public
corporations of Puerto Rico as “covered entities” subject to financial oversight
pursuant to PROMESA. Section 405(b) of PROMESA further imposes a temporary
stay on lawsuits and complaints against Puerto Rico and its instrumentalities on
various matters hoping that the Government of Puerto Rico, on its own behalf and
on behalf of its instrumentalities, may initiate voluntary negotiations with its
creditors in order to reorganize and settle the repayment of the Government’s debt
obligations and, simultaneously, begin a responsible restructuring of the
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Government of Puerto Rico and its instrumentalities geared to readjusting the
essential services that the health, safety, and wellbeing of the residents of Puerto
Rico warrant with the timely repayment of its debt obligations.
After investing millions of dollars in specialized consultants, the previous
administration submitted a fiscal plan that was faulty and, thus, rejected by the
Oversight Board forthwith for it did not solve the fiscal issues that said
administration caused.
This Act, divided into Chapters, provides for different measures that this
Administration is taking in order to comply with the Fiscal Plan imposed under the
provisions of PROMESA. The matters addressed in this Act are related among
themselves since they are all geared toward complying with the Fiscal Plan.
In this regard, Section 17 of Article III of the Constitution of Puerto Rico
provides that: “Every bill, […] shall be confined to one subject, which shall be
clearly expressed in its title, and any part of an act whose subject has not been
expressed in the title shall be void.” Said Section establishes the rule of only one
subject, which requires that every law approved by the Legislative Assembly
embraces no more than one subject. On this matter, the Supreme Court of Puerto
Rico has held that said provision “does not require the title to be a detailed account
of the contents of the law, but rather a mere indicator of the subject matter covered
thereunder.” [Translation supplied]. Herrero v. Emmanuelli, 179 D.P.R. 277, 295
(2010); Rodríguez v. Corte, 60 D.P.R. 919, 922 (1942).
Moreover, the case law has been consistent in establishing that only when a
case is clear and conclusive it is thus warranted to void a law that violates said
constitutional provision. Dorante v. Wrangler of P.R., 145 D.P.R. 408, 429-431
(1998) and cases cited therein. Our highest court has “adopted a stance
understandably lax not to curtail lawmakers.” [Translation Supplied]. Herrero v.
Emmanuelli, supra. See also, J.J. Álvarez-González, Derecho Constitucional de
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Puerto Rico y Relaciones Constitucionales con los Estados Unidos [Constitutional
Law of Puerto Rico and Constitutional Relationships with the United States],
Bogotá, Editorial Temis, S.A., 2009, p. 244. In this sense, the Supreme Court has
held that “a strict interpretation of the constitutional provision may impair and
hinder the legislative process, since it will compel the lawmaker to enact
multiple laws to regulate one general subject or matter.” Herrero v. Emmanuelli,
supra, [Emphasis added]. See also, M. H. Ruud, No Law Shall Embrace More Than
One Subject, 42 Minn. L. Rev. 389,393-394 (1958). That is,
The requirement is not intended as a subterfuge to destroy valid
legislation, but rather as a guarantee that the legislative process is to be
carried out with transparency and that each bill is to be discussed and
analyzed in depth before it is approved.
Herrero v. Emmanuelli, supra, pp. 295-296.
Therefore, upon examining the validity of an act in light of the one subject
rule, it is necessary to consider all of the provisions of a law in order to determine
whether these have a correlation or not and if they pertain to the subject expressed
in the title. Id. What constitutes “only one subject” is construed liberally without
neglecting the purpose and objective of the constitutional requirement. In this regard,
“a statute may address all the topics related to the subject matter and all of the means
that may be fairly considered to be supplementary and necessary or appropriate to
fulfill the purposes inherent to the general subject.” [Translation supplied]. Id. See
also, R. E. Bernier & J.A. Cuevas Segarra, Aprobación e Interpretación de las Leyes
en Puerto Rico [Approval and Interpretation of the Laws of Puerto Rico], Segunda
Edición, San Juan, Publicaciones JTS, 1987, p. 81.
This Act addresses one subject: to achieve full compliance with the Fiscal
Plan certified by the Board. For such reason, we promulgate this Act, which
addresses several topics geared to complying with the Fiscal Plan.
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A New Government: Our Responsibility Before the Oversight Board
Due to the foregoing, at the beginning of our administration, we found a cash
deficit of over $7.6 billion as certified by the Federal Treasury and the Oversight
Board. The Government had no access to capital markets, had a “junk” credit rating,
had no liquidity and no transparency in public finances, public spending was
excessive, and the public debt amounted to billions of dollars. Furthermore, the
Governor had the enormous task of recovering the credibility of the Island in the
market and before the Oversight Board. We must guarantee a Government that
spends in accordance with the actual revenues generated.
Since January 2nd, we have been implementing a systematic plan to control
government spending, reactivate our economy, and allow for the conditions to create
more and better jobs in the private sector. We are showing the world that Puerto Rico
is open to do business in a safe and stable governmental environment.
The measures submitted by the Governor and approved by this Legislative
Assembly during these first three (3) months of this administration have changed the
course of Puerto Rico and have set it on a path of fiscal responsibility.
On February 28, 2017, the Governor submitted a Fiscal Plan that is complete,
thorough, real, and also sensible to the needs of our People and those who are most
vulnerable. After weeks of uncertainty, reason and sound judgment prevailed. On
March 13, 2017, the Oversight Board accepted and certified our Fiscal Plan together
with a series of contingencies to guarantee that government employees shall not be
dismissed, the workweek shall not be affected, the People’s access to healthcare
services shall be maintained, and the pensions of those who are most vulnerable shall
be protected. This Fiscal Plan is the only option available to avoid dismissing
government employees, eliminating the right to healthcare, and to maintain the
solvency of our retirement systems while the government continues to operate as
usual and complies with the parameters in order to avoid the imposition of more
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stringent measures which are part of the contingencies of the Plan as approved by
the Financial Oversight Board. Some of these contingencies are: the full elimination
of the Christmas bonus for all government employees, and the imposition of
furloughs which shall render the Government inoperative.
The Fiscal Plan’s approved measures are geared toward achieving the fiscal
goals, promoting the economic development and our capacity to reestablish our
credibility, allowing the change to translate into a long-term benefit rather than a
mere cutback and, most of all, ensuring that those who are most vulnerable and those
who work hard every day have a better quality of life.
The validation of the Fiscal Plan represents the recognition of the credibility
of the new Government administration. We have shown that the times of
incoherence and improvisation are over to give way to working as a team and
obtaining results that inure to the benefit of Puerto Rico. We went from the “me
vale” and the lack of credibility to having a Fiscal Plan that also addresses our
socioeconomic development and meets the objective of cutting back on spending,
but most importantly allows us to build a better society.
The changes we are implementing are not easy and will take time, but they
will also yield results within the first two years. Under the certified Fiscal Plan, we
shall be able to strike a balance between revenues and expenditures by Fiscal Year
2019. Now is the time to execute these changes. The contingencies of the Fiscal Plan
require the Government’s compliance. Liquidity must be ensured in order to avoid
any impact on the salary of government employees, the health of the People, and the
income of pensioners.
This Act is promulgated in order to adjust the legal framework and the case
law to meet the requirements that the Oversight Board made in connection with the
Fiscal Plan approved by virtue of PROMESA. To achieve this and in view of the
serious economic and fiscal emergency situation of Puerto Rico, it is necessary to
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approve this Act by virtue of the power of Police Power and in accordance with
Sections 18 and 19 of Article II and Sections 7 and 8 of Article VI of the Constitution
of Puerto Rico, in order to provide the Government with the sufficient liquidity to
defray the payroll of government employees and the essential services offered to the
People. We exercise this Police Power to take the necessary measures in order to
comply with the Fiscal Plan and to set Puerto Rico into a path of financial recovery.
Complying with this Plan constitutes a compelling interest of the Commonwealth in
order to maintain its operations and protect those who are most vulnerable.
As defined by the Supreme Court of Puerto Rico, the Police Power is,
That power inherent to the State which is used by the Legislature to
prohibit or regulate certain activities for the purpose of furthering or
protecting the public peace, morals, health, and general welfare of the
community, which may be delegated to municipalities.” [Our
translation]
Domínguez Castro v. E.L.A., 178, D.P.R. 1, 36 (2010).
Our Highest Court recently held that the measures taken to address an
emergency are valid insofar as these are necessary and reasonable to further a
profound government interest. See Trinidad v. E.L.A., 188 D.P.R. 828 (2013) and
Domínguez Castro v. E.L.A., supra, pp. 88-89. Likewise, the Supreme Court
recognized “the precariousness of the economy as a reality that actually matters in
the definition of the scope of government action under the Police Power” and that,
in the exercise of said power, “the Legislature has a broad authority to approve
economic regulation geared to promoting the welfare of the community.”
[Translation supplied]. Domínguez Castro v. E.L.A., supra, p. 37. Associate Justice
Kolthoff-Caraballo, on behalf of the Supreme Court, stressed that both our
jurisdiction and the rest of the world “are living times that are very convoluted
financially and economically. It would seem as if the economy of countries around
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the world are intertwined and tangled with the tail of a kite that is unable to finally
take off.” [Translation supplied]. Domínguez Castro et al. v. E.L.A. I, 178, D.P.R. 1,
415 (2010), certiorari denied, Domínguez Castro v. Puerto Rico, 131 S. Ct. 152
(2010). In this manner, the Court recognized that it must be aware that there was a
reality which it described as “hard and unpleasant.” [Translation supplied]. In view
of this historic reality, the Court deemed it necessary to try and aim for an altruistic
interest in the pursuit of the “collective economic wellbeing at the expense of the
individual wellbeing.” [Translation supplied]. Furthermore, in Herrero y otros v.
E.L.A., 179 D.P.R. 277 (2010), the Court reasserted its recognition of the economic
crisis in our jurisdiction and stated that, in the context of providing a remedy that
entailed the disbursement of public funds in order to redress taxpayers, it was not
“unaware of the difficult condition of the public finances of the Island.” [Translation
supplied]. Id. in p. 309.
In Trinidad Hernandez v. E.L.A., supra, the Supreme Court validated Act No.
3-2013, on the Retirement System of Public Employees, for understanding that the
Legislative Assembly had exercised its Police Power to stop the insolvency of the
Retirement System of Public Employees. The Supreme Court held that “from the
statement of motives […] it can be ascertained that the measures adopted are
necessary and reasonable to properly address the financial crisis that threatens the
actuarial solvency of this system.” [Translation supplied]. The Court added that “this
certainly constitutes a serious public interest since, guaranteeing the economic
solvency of the system benefits all of the participants therein and partially addresses
the fiscal crisis of the Island, thus protecting the welfare of all Puerto Ricans.”
[Translation supplied]. Trinidad Hernandez v. E.L.A., supra, p. 837. It concluded
that the provisions of said Act are constitutional “since, notwithstanding the
substantial impairment to the contractual obligations in question, the measures
implemented are reasonable and necessary to safeguard the actuarial solvency of the
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Retirement System, and there are no less burdensome measures to achieve this
purpose.” [Translation supplied]. Id., p. 839.
Likewise, in Asociación de Maestros de Puerto Rico v. Sistema de Retiro de
Maestros de Puerto Rico, 190 D.P.R. 854 (2014), the Court recently passed
judgment on the measures approved under Act No. 160-2013 to solve the crisis of
the Teachers’ Retirement System and determined that the law did not further a
serious public interest as required in our Constitution in the case of retirement system
reforms, that is, to guarantee the solvency of the system itself. For such reason, the
Court held that Act No. 160-2013, in what pertains to the impairment of contractual
obligations, was unreasonable and therefore unconstitutional. Id, p. 12. At that time,
the Court was emphatic in stressing that, should those measures be reasonable and
necessary to “further the actuarial solvency, and should there be no less burdensome
measures to achieve these purposes” then the measures approved would be held to
be constitutional. [Translation supplied]. Id., p. 8.
Based on the aforementioned legal framework, this Legislative Assembly
believes that the measures taken in this Act are necessary and reasonable to properly
address the fiscal, economic, and budget crisis of Puerto Rico. Moreover, these
measures are required in order to effectively implement the Fiscal Plan certified by
the Oversight Board in accordance with PROMESA. Said Plan establishes fiscal
adjustments to stabilize Government finances at a time where there is no access to
the financial market. If these measures are not implemented, the social and economic
welfare of Puerto Rico shall suffer irreparable damages. Hence, the implementation
of the Fiscal Plan constitutes a compelling interest of the State in order to guarantee
the public interest.
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Government Restructuring
The Plan for Puerto Rico promoted by this Administration, and which was
supported by the People of Puerto Rico in the last general election through the
democratic exercise of their right to vote, proposes the implementation of a new
government structure that reduces public spending significantly and substantially
improves the duties thereof. To achieve this, it is necessary to carefully evaluate the
services rendered by the government in order to determine which of these services
may be consolidated, delegated to the private sector, or eliminated because they are
no longer necessary. To achieve this, the dismissal of government employees shall
not be necessary, but rather a mobilization of said employees in accordance with the
needs for service of our people.
Consistent with the foregoing, and as part of the first measures taken by this
Administration in order to address the fiscal crisis through a government
restructuring, Act No. 8-2017, known as the “Government of Puerto Rico Human
Resources Administration and Transformation Act,” was approved. Said Act
transforms the Government into a Sole Employer in order for public officials to
become Government employees rather than employees of the different entities, thus
allowing for a better use of the human resources, wherever there is a pressing need,
through the mobility mechanism without requiring the employee to resign from the
office he currently holds in order to start all over again at a new government
instrumentality. The mobility mechanism seeks to reinforce the notion of what it
means to strike a balance between the workforce and the rendering of public
services. In doing so, the Government’s human resources are distributed efficiently
and a swift government structure is thus created, based on an ongoing evaluation of
the needs. Moreover, we shall assist government employees in making the required
adjustments and modifications to face the current fiscal crisis as well as any future
challenges.
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Act No. 89-2016, known as the “Temporary Jobs in the Public Service Act,”
was approved during the previous four (4)-year term presumably to correct the
disparity in the treatment of temporary employees in the public service, and to
require agencies to be diligent in the creation of jobs or the request for job creation.
Said law was also enacted on the basis that the adequate classification of employees
shall assist in the administration of human resources in the public service and prevent
unnecessary expenditures. Moreover, under said Act, transitory employees who had
been working for two (2) or more years discharging duties of a permanent need were
granted a regular employee status, subject to certain eligibility criteria.
Notwithstanding, said Act has had the effect of increasing the government’s
payroll at a time when the public finances are undergoing an unprecedented crisis.
The recruitment of temporary employees, whether they are classified as irregular,
transitory, or contract employees, must not be used as a subterfuge for the subsequent
creation of regular positions of permanent need, thus encumbering the State’s funds
without gauging the effectiveness of these resources in the rendering of services that
the People warrant.
For such reason, setting Puerto Rico on the right path requires a paradigm shift
such as the one proposed by this Administration under the Puerto Rico
Socioeconomic Transformation Model included in the Plan for Puerto Rico. The
mission is to establish a new government that enables economic development and
whose vision is that of a government based on the scientific model, where evidence
and results matter and citizen involvement constitute the main source of validation.
To achieve this, the government must become a facilitator of economic development
by implementing actual and conclusive reforms. Moreover, the government structure
must be cost-effective, efficient, and transparent, and the public service must be
based on integrity, excellence, responsibility, and accountability.
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Fringe Benefits Equality for all Government Employees
Furthermore, as we have mentioned, it is common knowledge that our Island
is undergoing a serious fiscal crisis and that the resources to meet the all of the
government’s obligations are limited. In the midst of such a new situation as the
imposition of the Financial Oversight Board as well as the default on the debt
incurred, the Government of Puerto Rico is compelled to restructure the government
apparatus and direct resources to the areas that need them the most.
Puerto Rico is at a historical juncture where it needs the collaboration of all
the sectors to adopt immediate solutions that contribute to the economic restoration
of the Island. This Act addresses in a responsible and fair manner the lack of
uniformity among government employee in terms of the fringe benefits they shall
enjoy during this critical period in the local economy. During these next few years
prior to the fiscal recovery of the Island, there is no justification to keep such a wide
gap between the fringe benefits of the government employees of a few government
agencies and those of the government employees of public corporations. In some
public corporations, the employees have double or triple the amount of benefits that
the employees of the central government have, which is not consistent with the
current economic reality of Puerto Rico. Even worse, this creates a disparity among
government employees by benefiting a few at the expense of many others. Moreover,
the costs entailed by these unequal measures renders it unsustainable to comply with
them at this time while keeping all government employees. For such reason, this
Legislative Assembly deems it prudent to take actions to achieve savings and to
enable us to keep all government employees thus avoiding their dismissal.
To provide a ballpark figure of the expenditures of the Public Corporations on
account of fringe benefits, including the Christmas bonus and healthcare insurance
contributions, the recommended budget for Fiscal Year 2017 submitted to the
Oversight Board showed projected expenditures on these items in the amount of
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$171.877 million. This amount does not include the University of Puerto Rico, the
Puerto Rico Electric Power Authority, and the Aqueduct and Sewer Authority.
Regarding the payment of overtime, the budgeted amount was $23.618 million
dollars, and for sick and vacation leave liquidations the budgeted amount was $9.906
million dollars. This causes a disparity between the fringe benefits of the employees
of the Central Government and the employees or officials of public instrumentalities
or corporations. Public Corporations spend an average of $10,840 per employee on
fringe benefits, while the Central Government spends an average of $2,523 per
employee. Said disparity cannot be justified until the local economy recovers.
Moreover, according to statistics furnished by the Government Development
Bank and the Puerto Rico Planning Board, in Fiscal Year 2016, public corporations
were responsible for a debt amounting to $46,861.6 billion which represents 72.9%
of the total public debt of the Government of Puerto Rico, which was estimated in
$64.254 billion. The public corporations have increased their share in the debt from
68.9% in Fiscal Year 2004 to 72.9% in Fiscal Year 2016. In specific terms, the
increase in the total public debt with respect to public corporations amounted to
$23.484 billion which constitutes a 100.5%-increase. As a result, the debt of the
public corporations for Fiscal Year 2016 was estimated at more than double the
amount of Fiscal Year 2004.
For years, the situation at the public corporations has been that the financial
clauses negotiated under certain collective bargaining agreements exceed to a great
extent the provisions of law. This situation compromises the government’s fiscal
stability and jeopardizes the jobs of government employees given that this fiscal
instability is unsustainable at these critical times. For instance, many corporation
committed to the payment of overtime, even when they lack the funds therefor, at a
rate of double or triple the amount of the salary of the employees. Likewise, they
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reduced the number of accrued hours required in order to receive monetary
compensation, in lieu of compensatory time-off.
In Puerto Rico, the right to overtime pay is provided for in Section 16 of
Article II of the Bill of Rights of the Constitution, which sets forth that:
The right of every employee to choose his occupation freely and to
resign therefrom is recognized, as is his right to equal pay for equal
work, to a reasonable minimum salary, to protection against risks to his
health or person in his work or employment, and to an ordinary
workday which shall not exceed eight hours. An employee may work
in excess of this daily limit only if he is paid extra compensation as
provided by law, at a rate never less than one and one-half times the
regular rate at which he is employed.
This Act repeals Section 10.2 of Act No. 8-2017, which establishes the
mechanism for overtime pay to be applicable to government employees. Said
mechanism is to be integrated into this Act in order to extend its applicability to
public corporations. The overtime pay method established in this Act provides that
the employees shall be compensated at a rate of one and a half times. In doing so,
the provisions set forth in the Constitution and the Federal Law that governs the
payment of overtime are fully complied with.
Moreover, the Fair Labor Standards Act (FLSA), 29 U.S.C. §201-209,
regulates the payment of overtime, among other matters, and is applicable to the
government employees of the Government of Puerto Rico. The Supreme Court of
Puerto Rico has held that, insofar as the state law is more beneficial for the employee
than the FLSA, the federal law does not preclude the application of the state law for
it is not in conflict therewith. The purposes of laws are, in said circumstances,
perfectly reconcilable. Vega v. Yiyi Motors, Inc., 146 D.P.R. 373 (1998).
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The FLSA established that employees must receive overtime pay for hours
worked over forty (40) in a workweek at a rate not less than time and one-half (1.5)
their regular rates of pay. The FLSA also provides that public agency employees
may receive compensatory time off, at a rate of not less than one and one-half (1.5)
hours for each overtime hour worked, instead of cash overtime pay.
One of the purposes of this Act is to achieve that the operating expenses of
the public corporations are incurred efficiently, responsibly, and cautiously to
permanently reduce expenditures. The Government of Puerto Rico has a compelling
interest in controlling the payroll expenses to safeguard the jobs, the feasibility of
public corporations, as well as their finances. The precarious fiscal situation of the
Government, its General Fund, and its Public Corporations compels us to establish
controls on payroll expenses in excess of the amount budgeted in order to safeguard
the feasibility of the public corporations and, in turn, the workweek and salaries of
government employees.
Likewise, this Act establishes the fringe benefits to which all government
employees shall be entitled during this fiscal crisis period, regardless of the agency
or public corporation where they work. In doing so, the government employees of
the different Government agencies shall receive the same benefits as the government
employees of the different public corporations, whose current fringe benefits vary
depending on the public corporation where they work. The union employees of the
different agencies and public corporations are also entitled to different fringe
benefits even when they work at the same agency or public corporation depending
on the collective bargaining agreement under which they are covered. At a time
when Puerto Rico is still undergoing a fiscal crisis and when the Oversight Board
has threaten to eliminate the Christmas bonus of and implement furloughs for
government employees, there is no justifiable reason for maintaining such a
disproportionate and unreasonable disparity in fringe benefits which were agreed
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upon at a time when the fiscal situation of Puerto Rico was different and there was
no crisis as the one we have today.
As previously stated, in the past, our illustrious Supreme Court has upheld the
validity of the economic statutes approved to take action at a time of crisis and
urgency in Puerto Rico, and has recognized the “possibility that, in circumstances
related to economic aspects, the Legislative Assembly may exercise its broad
powers.” Domínguez Castro, supra, p. 49 (2010) (omitted citation). Aware of the
structural crisis of the Retirement System of Public Employees, said Honorable
Court recently upheld the constitutional validity of the statute that amended the
Public Employees Retirement Act, Act No. 3-2013, in order to address said crisis.
Trinidad Hernández v. ELA, supra.
Article II, Section 7 of our Constitution states that: “No laws impairing the
obligation of contracts shall be enacted.” Art. II, Sec. 7, Commonwealth Const.,
L.P.R.A., Title 1. Said Contracts Clause does not establish an absolute prohibition
on the rulemaking authority of the State in benefit of the public interest. Bayrón
Toro, 119 D.P.R., p. 619.
The constitutional guarantee against the impairment of contractual obligations
is only applicable when the modification adversely affects the fundamental terms
and conditions of the contract which caused the execution thereof thus frustrating
the expectations of the parties thereto. Domínguez Castro, supra. See also, Allied
Structural Steel Co. v. Spannaus, 438 U.S. 234 (1978); El Paso v. Simmons, 379
U.S. 497 (1965). The reasonableness of the Act is determined by mainly considering
the substantiality of the public interest furthered by the statute and the extent of the
impairment caused by the retrospective application thereof. Warner Lambert Co. v.
Tribunal Superior, 101 D.P.R. 378, 396 (1973). If the impairment is caused as a
result of a reasonable and necessary modification to further the public interest, the
court shall uphold its validity. Bayrón Toro, supra.
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Even if the impairment is substantial, the constitutional prohibition is not
absolute. The constitutional prohibition has to conform to the Police Power. Bayrón
Toro, supra. When considering the validity of the statutes under the Contracts
Clause, the applicable criterion is reasonableness. Warner Lambert Co. v. Tribunal
Superior, supra. Hence, the function of the court is to strike a reasonable balance
between the social interest of promoting the common good and the, also social,
interest of protecting contractual transactions against the arbitrary and unreasonable
application of the laws. Id.
Upon determining that the impairment is substantial, the evaluation of
whether the modification seeks to further an important interest in benefit of the
general welfare is thus warranted. If the impairment arises as a consequence of a
reasonable and necessary modification geared to furthering a significant and lawful
public interest, the validity of the law shall be upheld. Bayrón Toro, supra.
In Buffalo Teachers Union[sic] v. Tobe, 464 F.3d 362, 365 (2nd Cir. 2006),
the Second Circuit held the following in regards to the evaluation that an
adjudicatory forum shall conduct when assessing a complaint where the Contracts
Clause is invoked:
When a state is sued for allegedly impairing the contractual obligations […]
the state will not be held liable for violating the Contracts Clause of the United
States Constitution unless plaintiffs produce evidence that the state’s selfinterest rather than the general welfare of the public motivated the state’s
conduct. On this issue, plaintiffs have the burden of proof because the record
of what and why the state has acted is laid out in committee hearings, public
reports, and legislation, making what motivated the state not difficult to
discern. (Emphasis added).
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As an affirmation of the separation of powers doctrine, when assessing the
reasonableness or necessity of the measure for purposes of the Contracts Clause, the
Supreme Court of Puerto Rico has held that even though complete deference to a
legislative assessment of reasonableness and necessity is not appropriate “this does
not mean that the judicial forum is not compelled to show some deference to the
determination of reasonableness and necessity made by the legislator in the exercise
of his constitutional power, especially when socioeconomic regulations are at issue.”
Domínguez, supra. It is not appropriate either “to make a de novo determination
whether another alternative would have constituted a better statutory solution to a
given problem.” Id., p. 89. Said Court recently reasserted that “deference to the
assessment of the Legislative Assembly of the reasonableness and necessity of the
measure is called for.” Trinidad Hernández v. ELA, supra. Furthermore, regarding
the reasonableness of the measure “it is an established rule that it is not appropriate
for courts to make a de novo determination whether another alternative exists to
solve the problem. The determination made by the Legislative Assembly regarding
the approved measures constitute a public policy exercise that calls for […]
deference in this separation of powers system.” [Translation supplied]. Trinidad
Hernández v. ELA, supra.
We must keep in mind that, if it is deemed that there is an impairment of a
contractual relationship, a court must analyze whether the legislation in question
serves a legitimate public purpose. Home Building & Loan Ass’n., supra, U.S. Trust,
431 U.S. at 25. The legitimate public purpose is defined as one “aimed at remedying
an important general, social, or economic problem rather than providing a benefit to
special interests.” Buffalo Teacher’s Federation, supra. Be it noted that it has been
held that the economic and financial health of a state constitutes a legitimate public
purpose. See, Baltimore Teachers Union v. City Council of Baltimore et. al., 6 F.3d
1012, 1017 (4th Cir. 1993) (holding that a legislation enacted to reduce salaries and
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address the state’s grave fiscal crisis did not violate the contracts clause); In re
Subway-Surface Supervisors Ass’n v. New York City Transit Auth. 375 N.E.2d 384
(1978) (statute freezing municipal wages held to be constitutional given the fiscal
emergency afflicting New York City); Buffalo Teachers, supra (the freezing of
teachers’ wages amidst a fiscal crisis was upheld).
In view of this situation, the Government of Puerto Rico was compelled by
the Fiscal Plan approved by the Oversight Board to implement certain measures so
as to be able to guarantee the jobs of thousands of Puerto Ricans, prevent the use of
furloughs that would result in a reduction of up to twenty percent (20%) in their
monthly salaries, and the full elimination of the Christmas bonus. As mentioned
before, some of the measures that the Government committed to implement are:
standardizing the fringe benefits of all the government employees, offering equal
overtime pay in both the Public Corporations and the Central Government,
standardizing the fringe benefits offered to the employees of both the Central
Government and Public Corporations; eliminating the liquidation of vacation and
sick leave accrued in excess; and offering government employees a vacation leave
accrual rate equal to that of the employees of the private sector.
To achieve the objectives of this Act in the least burdensome manner for our
government employees, it is hereby established that the provisions applicable to the
leaves and the fringe benefits shall be temporary. Said leaves and benefits shall be
restored as certified by the members of the Fiscal Plan Compliance Committee.
In order to comply with the certified Fiscal Plan, the provisions pertaining to
fringe benefits established in Act No. 8-2017, known as the “Government of Puerto
Rico Human Resources Administration and Transformation Act,” are hereby
repealed and included in this Act and the application thereof is extended to the
employees of Public Corporations. In doing so, the fringe benefits and overtime pay
to which government employees are entitled shall be uniform regardless of their
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workplace. Likewise, the monthly vacation leave accrual rate allowed is reduced,
thus offering government employees the same vacation leave accrual rate of
employees in the private sector, which is fifteen (15) days. Lastly, the payment of
vacation and sick leave accrued in excess is also eliminated. It is provided, however,
that supervisors are required to implement measures to ensure that government
employees are able to use said leaves so that these are not forfeited.
We cannot overlook the fact that if the furlough program had taken effect
immediately as proposed by the Oversight Board, Puerto Rico’s economy would
have suffered a devastating blow with the elimination of the Christmas bonus and a
twenty percent (20%)-salary reduction for government employees. This situation
prompted the establishment of the alternative measures stated above in order to
procure the required funds without altering the workweek and salary of government
employees.
PROMESA and the Supremacy Clause
Furthermore, it is important to stress the application and the mandate that the
Congress of the United States of America, by virtue of its plenary powers over the
Territory of Puerto Rico, imposed on the Island upon the enactment of PROMESA.
Said Federal Act created the Oversight Board which was entrusted with the task of
approving and supervising the execution of a Fiscal Plan for the economic
stabilization of Puerto Rico, among a series of other tasks.
Said statute was approved on May 4, 2016, and includes a supremacy clause
that states:
SECTION 1. […]
This Act may be cited as the “Puerto Rico Oversight, Management, and
Economic Stability Act” or “PROMESA.” […]
SEC. 4. SUPREMACY.
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The provisions of this Act shall prevail over any general or specific
provisions of territory law, State law, or regulation that is inconsistent
with this Act.[Emphasis added].
Pursuant to Section 101 of PROMESA, the Oversight Board, in its sole
discretion at such time as the Oversight Board determines to be appropriate, may
designate any territorial instrumentality as a covered territorial instrumentality that
is subject to the requirements of this Act. At this time, the Oversight Board has
designated all of the public corporations as covered entities. Moreover, pursuant to
Section 205 of PROMESA, the Oversight Board may at any time submit
recommendations to the Governor or the Legislature on actions the territorial
government may take to ensure compliance with the Fiscal Plan, or to otherwise
promote the financial stability, economic growth, management responsibility, and
service delivery efficiency. In the case of any recommendations submitted, the
Governor shall submit a statement to the Oversight Board that provides notice as to
whether the territorial government will adopt the recommendations. If the Governor
notifies that the territorial government will not adopt any recommendations
submitted, the Governor shall include in the statement explanations for the rejection
of the recommendations, and the Governor shall submit such statement of
explanations to the President and Congress of the United States.
In view of this, we must review the tasks with which the Oversight Board has
been entrusted in order to oversee and guarantee compliance with the provisions of
the approved Fiscal Plan.
We must bear in mind that PROMESA has supremacy over any legislation of
the territory of Puerto Rico that is inconsistent with the motives, responsibilities,
tasks, and objectives provided for in the federal statute, and the Oversight Board is
the entity in charge of the execution thereof. Regarding this Act, the Board
established that if the government, through the implementation of other measures,
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fails to cut back on spending to achieve sufficient funds and establish an additional
$200 million cash reserve by June 30, 2017, a furlough program for all government
employees shall take effect on July 1st, 2017. This furlough program shall represent
a reduction of up to twenty percent (20%) in the monthly salaries of our government
employees. Likewise, the Board established that the full elimination of the Christmas
bonus would be implemented for all government employees. The furlough
alternative proposed by the Oversight Board shall be equivalent to four (4) days per
month for most Executive Branch government personnel and two (2) days per month
for teachers and frontline personnel at 24-hour institutions. The Oversight Board has
also stated that there may be implemented reductions comparable to the Executive
Branch furlough savings described above for other entities across the government,
including public corporations and instrumentalities and the Legislative and Judicial
Branches. Just as our Governor has mentioned in many forums, a furlough program
is NOT an option. For such reason, we are taking precautionary measures in order
to avoid having to resort to this contingency imposed by the Oversight Board.
Using this legal framework as a basis, this Legislative Assembly believes that
the measures taken in this Act are necessary and reasonable to properly address the
fiscal, economic, and budgetary crisis that Puerto Rico is undergoing, and constitute
a valid legislative exercise.
The measures taken in this Act and the application thereof to all public union
and nonunion employees who work at the Central Government and the Public
Corporations are not taken lightly. To strike a balance of interests, we deem that the
fringe benefits must be tempered with the current needs and the structural and fiscal
crisis faced by the Government of Puerto Rico. In view of the new code of Law
created as a result of the enactment of PROMESA and the arrival of the Oversight
Board, this Act constitutes a reasonable, equitable, uniform, and necessary means to
face the current crisis and is the only option available to the Government of Puerto
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Rico to comply with the Fiscal Plan certified by the Oversight Board. This will
enable us to avoid the imposition of a furlough on our government employees, which
shall entail a twenty percent (20%)-reduction in their monthly salary, and the full
elimination of the Christmas bonus. This Act is promulgated under the authority of
this Legislative Assembly to approve and enact economic legislation geared to
promoting the wellbeing of the People of Puerto Rico.
Special Dividend of the Joint Underwriting Association
of the Compulsory Liability Insurance
Act No. 253-1995, as amended, created the Joint Underwriting Association of
the Compulsory Liability Insurance (ASC, Spanish acronym) as part of the
compulsory liability insurance system for motor vehicles that was established in
Puerto Rico at the time. Said insurance sought to find a solution to the damages
caused to third-party motor vehicles as a result of a traffic accident, in accordance
with the applicable claim requirements.
Originally, the liability insurance established under said Act provided for a
three thousand dollar ($3,000)-cap. Act No. 201-2009 increased said cap to four
thousand dollars ($4,000). It is worth mentioning that, regardless of said thirty-three
percent (33%)-increase in the coverage, the cost of insurance premiums remained
unchanged: ninety-nine dollars ($99) for private passenger vehicles, and one
hundred forty-eight dollars ($148) for commercial vehicles.
Since said increase in coverage in 2009, the cost of goods and services in
general has continued on the rise and the automotive industry was not the exception.
Hence, the cost of vehicle parts and repairs is higher today than eight (8) years ago.
For such reason, this Administration deems it pertinent to increase the compulsory
liability insurance coverage to four thousand five hundred dollars ($4,500).
Consistent with this increase, the ASC is hereby empowered to revise the cost of
premiums on or before June 30, 2017.
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Furthermore, the conditions under which the ASC was operating since its
creation entailed a substantial increase in its capital. Since the ASC was the only
provider of compulsory liability insurance for motor vehicles, it was necessary for
the ASC to have a significant capital reserve to cover its operations and to satisfy
the reserve requirement under the Insurance Code. Thus, Act No. 60-2013
authorized the report of a special dividend included with an incentivized tax which
enabled the generation of additional revenues in the amount of one hundred million
dollars ($100,000,000). Likewise, the report of another special dividend in the
amount of forty-two million dollars ($42,000,000) was authorized under Act No.
157-2015, which included a special tax. However, after the market was open to
competition to allow other insurance companies to offer their services at the option
of the driver, it was deemed unnecessary for the ASC to maintain such a high capital
reserve to which the members of the ASC have no access, since these members are
the same companies that are competing against this entity as providers of liability
insurance coverage services.
This Act authorizes the report of a special dividend enclosed with the
corresponding incentivized tax. Once said dividend is reported to the ASC members,
the Government would receive the amount of seventy million dollars ($70,000,000).
Contrary to the previous administration, which used the funds collected by
virtue of laws similar to this one to distribute said funds among various entities, some
of which had good intentions whereas others entailed an unnecessary waste of funds,
this administration seeks address the lack of liquidity in order to protect the services
offered to the people, the jobs in the public sector, and the income of the retirement
system beneficiaries, among other similar purposes set forth in this Act.
For all of the foregoing, this Legislative Assembly authorizes the ASC to
report a special dividend in the amount of seventy million dollars ($70,000,000)
from its capital reserve with the corresponding fifty percent (50%)-special
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contribution. In doing so, the ASC shall remit thirty five million dollars
($35,000,000) to the General Fund of the Government of Puerto Rico.
Transfer of the Profits of Public Corporations to the General Fund
One of the most transcendental measures approved by this administration is
the enactment of Act No. 5-2017, known as the “Puerto Rico Financial Emergency
and Fiscal Responsibility Act of 2017.” Said Act sets forth as the public policy of
the Government of Puerto Rico: “[…] to take all the required measures for Puerto
Rico to establish fiscal responsibility within the Government and its
instrumentalities necessary to satisfy its obligations and to assure the provision of
those governmental services essential to the public health, safety, and welfare of the
residents of Puerto Rico.” It also states that the government may “exercise its Police
Powers in a manner that recognizes the responsibility to meet the financial
obligations of the Government of Puerto Rico and its instrumentalities, while
continuing to provide governmental services essential to the health, safety, and
welfare of the residents of Puerto Rico given the limited available resources of the
Government of Puerto Rico and its instrumentalities.” In other words, the
government shall take all the necessary measures to ensure that the needs of its
people are satisfied.
Act No. 5-2017 provides that as a result of the ongoing financial emergency
and the enactment of PROMESA, the Legislative Assembly is responsible for
exercising its Police Power. In this sense, said Act provides that the responsibility to
meet the financial obligations of the Government of Puerto Rico and its
instrumentalities must be recognized and that the essential Government services
shall continue to be provided in order to guarantee the health, safety, and welfare of
the residents of Puerto Rico given the limited resources available of the Government
of Puerto Rico and its instrumentalities, all of which shall be consistent with the
provisions of PROMESA.
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In accordance with the foregoing, Act No. 5-2017 empowers the Governor to
issue executive orders requiring the use of available resources to pay for essential
services as the Governor deems necessary to protect the health, safety, and welfare
of the residents of Puerto Rico, and establishing priority rules for the disbursement
of public funds when resources available for a fiscal year are insufficient to cover
the appropriations made for that fiscal year, among other measures, due to the limited
resources of the Government.
In view of the aforementioned fiscal and economic situation, it seems evident
that the Government of Puerto Rico is compelled to take measures in order to comply
with the Fiscal Plan without hindering the essential services rendered to the people.
To achieve this, the use of the State’s available resources must be maximized,
including the resources available to public corporations. For such reason, this
legislation directs the public corporations and instrumentalities of the Government
of Puerto Rico to transfer to the Department of the Treasury any funds necessary to
guarantee the liquidity of the government.
The amount to be contributed by each of the public corporations shall be
determined by a committee composed of the Executive Director of the Puerto Rico
Fiscal Agency and Financial Advisory Authority (FAFAA), the Secretary of the
Department of the Treasury, and the Executive Director of the Office of
Management and Budget (OMB). For such determination, the committee shall take
into account the surpluses of each corporation after covering their operating
expenditures, and ensure that the services offered by these entities are not affected.
Such funds shall be deposited in the General Fund of the Government of Puerto Rico
to have available the liquidity required in the Fiscal Plan.
For all of the foregoing, and in view of the fiscal and economic emergency
situation faced by Puerto Rico which must be addressed, this Legislative Assembly
in the exercise of its Police Power, acknowledges the need to remedy the fiscal
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emergency and thus promotes the mechanisms provided for in this Act to guarantee
the liquidity of the Government of Puerto Rico, by using the resources available to
the public corporations without it constituting a disproportionate burden to the
people nor an adverse impact on the essential services rendered by the Government.
Disposal of Real Property of the Executive Branch
Furthermore, the economic and fiscal crisis of the Government has affected
the full spectrum of our infrastructure, including our real property. The agencies,
entities, and public corporations comprising the Executive Branch have countless
unused real property that could be sold to the private sector for various purposes.
For years, many of these properties have had no public use. However, their ample
spaces and strategic location may be maximized by any trade or business to conduct
their commercial activities. Some of these properties may even be repurposed and
devoted to housing or nonprofit entities.
Puerto Rico unfortunately lacks a coherent and uniform public policy that
furthers the efficient, effective, and coordinated sale of real property owned by the
Government. For such reason, it is necessary to establish a legal framework that
promotes a government real estate market and renders the transactions conducted in
connection with these assets reliable. This shall yield multiple benefits: the
Government shall increase the revenues generated from the disposal of the real
property inventory as well as the liquidity, thus being able to mitigate the fiscal
crisis; contribute a mechanism of economic activity to the market by allowing the
private sector to become involved in the acquisition of the State’s properties for
commercial or residential purposes, while contributing to the creation of jobs; and
fostering the social wellbeing given the possibility that said properties may be
acquired by nonprofit entities to provide social services, etc. In sum, the possibilities
are endless.
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For such reason, it is important to have an appropriate model that promotes
the disposal of real property within a framework of fair competition where the
wellbeing and the public interest are the standard in each transaction. Hence, this
Act creates the Real Property Evaluation and Disposal Committee and empowers it
to take action as necessary to dispose of the real property, while maintaining a
balance between the interests of the State as the seller, the buyer, and the citizens in
general. This Act establishes the general guidelines for the approval of rules and
regulations that shall standardize the sale of real property and provide more certainty
to the transactions conducted in connection therewith.
This measure constitutes an additional step toward rescuing our People and
overcoming the bad decisions made in the past. We have the unwavering
commitment to strengthening the economic activity component. We are certain that
the structure established herein provides for the mechanisms needed to strengthen
the real estate market and procures more resources for the State in order to face the
crisis and comply with the Fiscal Plan. That is our goal and nothing will stop us.
Government Accounting Act and Special Funds
The financial policy of the Government of Puerto Rico set forth in Act No.
230 of July 23, 1974, as amended, known as the “Puerto Rico Government
Accounting Act,” relating to the control and accounting of public funds and property
requires the books of the Government of Puerto Rico to clearly show the results of
its financial operations, provide the financial information as necessary to manage the
government’s operations and to prepare and implement the budget, and constitute an
effective control over the income, disbursements, funds, property, and other assets
of the government. Likewise, it was established as public policy that no special funds
or exclusive sources of repayment shall be established for specific purposes without
taking into account the public wellbeing. This shall enable us to conduct government
programs while overseeing the essential services, that fund appropriations for the
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different government programs are limited to one specific year, and that all
government revenues are covered into the general fund of the state treasury in order
to defray government programs insofar as the Legislative Assembly deems it
necessary, and in accordance with the items established in the Fiscal Plan approved.
Unfortunately, throughout the years, a series of measures have been approved which
have circumvented the foregoing and thus created multiple special funds for
different programs. This situation has somehow distorted the mandate of the
Accounting Act.
This Administration is committed to take any actions necessary to enable the
Government to meet its obligations and comply with this public policy. The fiscal
situation we are currently facing compels us to be more transparent and to assume
more fiscal responsibility in our spending in order to achieve fiscal stability and a
balanced budget, which shall make our economic recovery possible.
Upon analysis of the Government finances, various special appropriations for
specific purposes or activities have been identified whose funds have remained
unused for over one (1) year. In addition, appropriations without specific year
limitation but with an annual recurrence have been identified for which there is no
legal basis. Consequently, any expenditures chargeable to said funds for future fiscal
years destabilize the cash flow of the Department of the Treasury since there is no
control over the timing and the use given to said appropriations, all of which is in
contravention of the public policy established in Act No. 230, supra.
In view of the grave fiscal situation faced by the Government, it becomes
essential to implement a new methodology for the development, preparation, and
execution of a government budget that allows for a substantial reduction of the
State’s spending without decreasing the amount and quality of the services it renders,
yet eliminating inefficient services as well as inappropriate and obsolete programs.
In this sense, the Zero-based Budgeting is a fiscal policy and budget strategy whose
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main objective is to prevent the government from spending in excess of its revenues
and, in turn, avoid an increase in the debt, and guarantee the sustainability of the
public finances in the short- and long-term. The Zero-based Budgeting implemented
by this Administration requires each department, agency, or instrumentality of the
Government of Puerto Rico to document and justify each program to be included in
and nourished from the Government’s budget, based on the social and economic
benefit of the programs, and according to the available resources. This mechanism
entails an annual review of all of the programs and expenditures of the departments,
agencies, or instrumentalities of the Government starting from zero and without
taking into account the appropriations made in previous years. This facilitates the
search for new ways to offer more efficient and effective services that contribute to
improving the quality thereof, eliminating duplicity in the rendering of services, and
cutting back on spending.
Likewise, there are countless special funds created by law for specific
purposes. Said funds are disorganized and under the control of the government
entities to which they were allocated. For such reason, the Secretary of the Treasury
currently has direct access to only 65% of the funds of the Government of Puerto
Rico, since all other special funds are on the accounts of their respective agency
without any fiscal oversight from the Secretary of the Treasury. This lack of clarity
results in a deficient oversight by the fiscal agencies of the Government which are
prevented from having full control over the Treasury. This Act provides that special
funds shall be transferred to the General Fund rather than to individual accounts for
specific purposes. In doing so, the Secretary of the Treasury shall be able to keep
better control and oversight, and establish payment priorities, which shall begin with
the payment of the essential services rendered to our People.
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In accordance with the foregoing, this Legislative Assembly deems it
necessary to amend Act No. 230 of July 23, 1974, as amended, and known as the
“Puerto Rico Government Accounting Act,” for the purpose of adjusting said Act to
the best fiscal practices that have been developed in the last few years in the
continental U.S. and worldwide. For such purposes, we deem it important to clarify
the meaning of special appropriations and limit the use thereof to one (1) year. Once
the purpose of these special appropriations is fulfilled or if they were not claimed
during the effectiveness thereof, these appropriations shall be reverted to the General
Fund. In this manner, we will be able to continue improving the services rendered to
our people and revitalize Puerto Rico’s economy while complying with the fiscal
control mechanisms required by the Certified Fiscal Plan.
Government of the Commonwealth of Puerto Rico Procurement Reserves Act
To recognize that strengthening our economy and creating jobs are the
fundamental objectives of the public policy of the Government of Puerto Rico,
different legislative pieces have been approved geared to boosting the local
economy. One of them is Act No. 129-2005, which created the Government of the
Commonwealth of Puerto Rico Procurement Reserves Act. Said Act was adopted to
enable the components of the local economy to participate in the government
procurement market to stimulate job creation and local investment. This Act seeks
to sponsor small- and medium-sized businesses (Pymes) preferentially to contribute
to increasing their sales as an efficient strategy for economic development and job
creation.
However, in view of the grave fiscal situation faced by the Government, it
becomes essential to implement a new methodology for the development,
preparation, and execution of a government budget that allows for a substantial
reduction of the State’s spending without decreasing the amount and quality of the
services it renders. Hence, we have evaluated all of the economic legislation that has
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an impact on the general budget of the agencies of the Executive Branch in order to
establish the necessary measures to adjust said legislation to the current economic
reality of the Island.
For such purposes, this Legislative Assembly deems it necessary to amend
Act No. 129-2015 for the purpose of tempering said Act to the fiscal situation of our
public finances. To achieve this, we must fix at twenty percent (20%) the general
budget’s item allocated to the instrumentalities of the Government of Puerto Rico
for purchases from micro-, small-, and medium-sized business until the fiscal
situation of Puerto Rico allows for an increase thereto. Our goal is to continue
contributing to such an important sector while responsibly addressing our fiscal
reality and achieving the milestones set in the Fiscal Plan approved by the Board, in
order to begin our journey towards economic recovery.
Excise Taxes on Cigarettes and Tobacco Products
In view of the need to procure more revenues to be able to comply with the
Fiscal Plan, protect the jobs of government employees as well as protect the most
vulnerable sectors, we introduced a reconfiguration of the applicable taxes on
cigarettes, smokeless tobacco, tobacco-derived products, and electronic cigarettes.
This reconfiguration of the applicable excise taxes on said products shall increase
the basis subject to excise taxes as well as the current rates, thus fulfilling a dual
purpose: to procure more funds to achieve a balanced budget and meet the
parameters established in the Fiscal Plan, as well as to discourage cigarette
consumption and tobacco purchase, which, as we all know, is detrimental to the
public health, and is associated with the increase in respiratory diseases and different
types of cancer.
The use of tobacco is one of the most concerning death causes among the
population. However, it is highly preventable. The report of the Surgeon General of
the United States entitled “The Health Consequences of Smoking” confirms that
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twenty nine (29) chronic diseases are linked to smoking, namely, gallbladder,
cervical, esophagus, kidney, laryngeal, lung, oral, pancreatic, and stomach cancer,
leukemia, and cardiovascular diseases, among many others. Likewise, the report
indicates that tobacco smoke can cause blood clots, sudden heart attacks, and
cerebrovascular events. It was recently found that there are more diseases linked to
the use of cigarettes, such as liver and colon cancer, diabetes, arthritis, inflammation,
and immune function damage. See, Executive Summary of the Report, U.S. Public
Health Service, The Consequences of Smoking – 50 Years of Progress (2014), p. 2.
In fact, between 2005 and 2009, smoking was responsible for more than
480,000 premature deaths annually among Americans 35 years of age and older. In
addition, more than 87% of lung cancer deaths, 61% of all pulmonary disease deaths,
and 32% of all deaths from coronary heart disease were attributable to smoking and
exposure to secondhand smoke. Id., p. 3.
Furthermore, the Centers for Disease Control and Prevention (CDC) indicate
that in 2016 tobacco use was the leading cause of preventable disease, disability, and
death in the United States. Each year, nearly half a million Americans die
prematurely of smoking or exposure to secondhand smoke; another 16 million live
with a serious illness caused by smoking. Smokers miss more work, visit a doctor
more often, are hospitalized more often, and die 10 to 12 years earlier than
nonsmokers. Each year, the United States spends nearly $170 billion on medical care
to

treat

smoking-related

disease

in

adults.

See,

https://www.cdc.gov/chronicdisease/resources/publications/aag/tobacco-use.htm.
The indirect impact of smoking is also highly detrimental to the health. In
children, secondhand smoke has been linked to sudden infant death syndrome, acute
respiratory infections, ear infections, and asthma attacks. It is disturbing that about
25% of nonsmoking Americans (58 million people) are exposed to secondhand
smoke, including 15 million children aged 3 to 11 years. Id.
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According to CDC’s data, in the United States, nearly 15.1% of the population
over the age of 18 smoked cigarettes in 2015, which is an estimated 36.5 million
people–16.7% were men, and 13.6% were women. In Puerto Rico, even though the
percentage is lower, the number is still a double digit. The statistics of the
Department of Health of Puerto Rico show that by 2015 10.7% of the general
population age 18 or over smoked cigarettes regularly–15.7% were men and 7.4%
were women. These are significant percentages if we take into account the effects of
secondhand smoke. In addition, the government has to incur considerable
expenditures in connection with the health consequences entailed by smoking.
Currently, the excise tax per each cigarette pack is $3.40. This excise tax
translated into $156 million in revenues for Fiscal Year 2014-2015. However, our
government spends $19.16 per pack of cigarette consumed in healthcare costs and
the loss of productivity, which constitutes $924 million. That is to say, the
Government spends $15.76 more than it collects per pack of cigarette sold to take
care of the health issues caused by smoking, which represents a global difference of
$768 million. As a result, the increase in tobacco taxes is deemed to be a very costeffective measure to improve public health and to generate fiscal revenues in the
short- and long-term.
On the other hand, the Scientific Advisory Committee on Tobacco Product
Regulation of the World Health Organization has stated that smokeless tobacco use
is a significant part of the overall world tobacco problem. The Committee’s report
on smokeless tobacco includes the following potential harms: (a) promoting
smokeless tobacco products may encourage individuals to adopt smokeless tobacco
use in addition to continuing smoking; (b) use of smokeless tobacco products has
been reported to increase the chances of subsequent initiation of smoking; (c)
children who might not have started smoking may start smokeless tobacco use due
to its ease of access; (d) the potential for long term harm caused by smokeless

Case:17-03283-LTS Doc#:3126-4 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit Law 26 of 2017 (4A Spanish 4B English) Page 131 of 200
40

Desc:

tobacco products cannot be ruled out, such as the increased risk of developing oral
cancer; and (e) all smokeless tobacco products are potentially addictive, since most
of them have constituents that are known to be hazardous, such as tobacco-specific
nitrosamines, and nicotine. Likewise, the Surgeon General of the United States of
America has determined that the use of smokeless tobacco can cause other gumrelated conditions and diseases in addition to oral cancer. According to the report
entitled Health Consequences of Using Smokeless Tobacco: A Report of the
Advisory Committee to the Surgeon General, the prolonged use of “smokeless
tobacco” can also lead to the development of oral conditions, particularly
leukoplakia, both in teenagers and adults.
The public policy of the Government of Puerto Rico is and has been to take
measures in order to promote the prevention and cessation of tobacco use. One way
to promote the prevention and cessation of tobacco use is to implement measures
related to the imposition of taxes on tobacco byproducts, whether smoked or not.
In accordance with the foregoing, this Legislative Assembly deems it
meritorious to increase the current tax on smokeless tobacco and cigarettes. This
increase shall contribute to the fight against nicotine addiction, the cost of healthcare
services in connection with patients who suffer from diseases related to or caused by
their addiction to tobacco-byproducts, the evident cost and the loss of productivity
in the workplace and the economy in general, and the need to generate more revenues
for the treasury to comply with the Fiscal Plan and avoid reductions that could affect
our most vulnerable sectors.
Emergency Fund
Act No. 91 of June 21, 1966, as amended, created the Emergency Fund for
the purpose of having available the necessary funds to address unforeseen and
unexpected public needs caused by calamities such as wars, hurricanes, earthquakes,
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droughts, floods, and plagues, and for the purpose of protecting the life and property
of the people, and the public credit.
The provisions of Act No. 91, supra, established that the operating expenses
of the Commonwealth Emergency Management and Disaster Administration
Agency may be financed with the resources appropriated to said Fund; that said Fund
shall be capitalized annually by an amount not less than one-fifth (0.2%) of one
percent of the total of the Joint Resolution for the Budget; said contribution shall be
not less than one percent (1%) of the total net revenues for the previous fiscal year;
and that the balance thereof shall never exceed one hundred fifty million dollars
($150,000,000), whichever is greater. However, legislation has been approved in the
last decade to prevent any revenues from being covered into the Emergency Fund
during specific fiscal years. What began as a transitory measure in Fiscal Year 20062007, since then, has become an ongoing practice in most fiscal years.
This Administration recognizes that in view of the grave fiscal situation faced
by the Government, it becomes essential to implement a new methodology for the
development, preparation, and execution of a government budget that allows for a
substantial reduction of the State’s spending without decreasing the amount and
quality of the services it renders by eliminating inefficient services as well as
inappropriate and obsolete programs. In this sense, it is important to establish and
maintain a cash reserve to address unforeseen and unexpected public needs, such as
the ones previously described, while taking into account that the contribution to said
Fund must be made in accordance with the fiscal situation. For such reason, it is
hereby established that a fixed contribution in the amount of ten million dollars
($10,000,000) shall be made until Fiscal Year 2020-2021. Furthermore, beginning
with Fiscal Year 2020-2021, said contribution shall not be less than cero point five
percent (0.5%) of the estimated net revenues submitted by the Department of the
Treasury to draft the Recommended Budget chargeable to the General Fund.

Case:17-03283-LTS Doc#:3126-4 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit Law 26 of 2017 (4A Spanish 4B English) Page 133 of 200
42

Desc:

In accordance with the foregoing, this Legislative Assembly deems it
necessary to amend Act No. 91 of June 21, 1966, as amended, known as the
“Emergency Fund,” in order to provide for a more efficient use of the resources
available to address any emergency situations or disasters that affect the Island
during the following years.
The Journey Toward Recovery Has Begun
Even though there are many obstacles that we must overcome in our journey
toward a definite recovery, there is hope and optimism among our people. There is
a new dawn for our Island and we cannot let Puerto Rico down. We must seize this
moment and rise to the challenge to achieve the significant changes that Puerto Rico
needs. We must face the crisis as a great challenge that we can transform into great
opportunities. This challenge can lead us to build a fairer, worthier, and more
progressive society. Hence, Act No. 7-2017 takes the most important step towards
Puerto Rico’s economic, social, and political recovery by setting in motion a process
of immediate decolonization for the Island.
Now, we begin a process to transform the Government and render it more
efficient by rehabilitating its finances and restoring the trust and credibility that we
had lost. We strive for a Government that eliminates any wasteful expenditures, is
more agile, and more accountable. This government shall be able to translate every
tax dollar into action and services for the People. Now, we shall rise stronger than
ever to live in a society where opportunities are accessible to every Puerto Rican and
where everyone feels proud of having honored their commitment to our homeland.
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BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF PUERTO RICO:
CHAPTER 1.- INITIAL PROVISIONS
Section 1.01- Title
This Act shall be known and cited as the “Fiscal Plan Compliance Act.”
Section 1.02.- Supremacy of this Act
This Act and all the provisions thereof are approved in the exercise of the
Police Power, as well as the constitutional power conferred unto the Legislative
Assembly in Sections 18 and 19 of Article II of the Constitution of Puerto Rico, to
enact laws for the protection of the life, health, and general welfare of the people, as
well as to enact laws in order to deal with grave emergencies that clearly jeopardizes
the public health or safety or essential public services; and by virtue of Sections 7
and 8 of Article VI of the Constitution of Puerto Rico. Likewise, this Act was
approved by virtue of the actions that Puerto Rico is required to take as a territory of
the United States under the Puerto Rico Oversight, Management, and Economic
Stability Act (PROMESA) and the Fiscal Plan approved by the Financial Oversight
Board. For such reason, this Act shall have supremacy over any other Act.
As of the date of approval of this Act, any organic, general, or special Act,
article or section, guideline, clause and/or provision of any collective bargaining
agreement, agreement, supplementary agreement, administrative order, policy,
employment manual, circular letter, certification, regulation, rule, and employment
condition, policy letter, classification or pay plan, contract letter, and/or provision
which provides for fringe benefits that apply exclusively to union or nonunion
employees or officials of the Government of Puerto Rico, including union or
nonunion employees of the Public Corporations of the Government of Puerto Rico,
shall be rendered ineffective, insofar as these are in contravention with the
provisions of this Act. The foregoing does not preclude the right of labor unions to
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negotiate employment conditions, salaries, and other nonfinancial clauses not
included in this legislation, in accordance with the body of laws in effect.
Section 1.03.- Termination of Fiscal Measures
The Fiscal Plan Compliance Committee is hereby empowered to increase the
benefits granted under this Act and to render ineffective any fiscal responsibility
measures provided for in Chapter 2, upon determining that the fiscal situation has
been stabilized and that it so allows.
CHAPTER 2.- FRINGE BENEFITS OF PUBLIC OFFICIALS OR
EMPLOYEES OF THE GOVERNMENT OF PUERTO RICO
Section 2.01.- Applicability
All of the provisions of this Act shall apply to the Entities of the Executive
Branch of the Government of Puerto Rico, except as expressly excluded under this
Act. For purposes of this Act, the term “Entity of the Executive Branch” includes all
of the agencies, as well as the instrumentalities and public corporations of the
Government of Puerto Rico regardless of the degree of fiscal and budgetary
autonomy otherwise granted under their respective organic acts or any applicable
legislation. The University of Puerto Rico shall be exempt from the application of
this Act.
Section 2.02.- Municipalities
The municipalities shall be exempt from the application of this Chapter.
However, the municipalities are hereby empowered to avail themselves of these
provisions upon previous approval of a Municipal Ordinance to such effects.
Section 2.03.- Declaration of Public Policy
It is hereby reaffirmed the Declaration of Public Policy of Act No. 3-2017,
known as the “Act to Address the Economic, Fiscal, and Budget Crisis to Guarantee
the Operations of the Government of Puerto Rico,” which sets forth that fiscal
responsibility is critical for Puerto Rico to restore its credibility among investors and
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financial markets, as well as its credit, and to return to a path of responsible
management of its debt and finances, thus achieving the efficient restructuring
thereof.
It is hereby declared as the public policy of the Government of Puerto Rico to
establish discipline, control, and expenditure cutbacks in the agencies,
instrumentalities, departments, and public corporations of the Government of Puerto
Rico.
The Government of Puerto Rico recognizes the existing disparity between the
fringe benefits granted to the employees of the Central Government and their
counterparts in public corporations. To avoid laying off government employees, it is
necessary to make adjustments in fringe benefit expenditures, while Puerto Rico
remains stuck in the fiscal crisis. For such purpose, this Act promotes equality and
uniformity in the fringe benefits available to all government employees and officials.
All agencies and instrumentalities of the Government of Puerto Rico have the
responsibility of assuring that the fringe benefits offered are consistent with the
legislative intent that warranted the granting thereof, while striking a proper balance
between the needs of employees and the optimum use of the resources available at
this historical juncture.
The public policy herein adopted guarantees the continuity of the public
endeavor in critical areas such as health, security, education, social work, and
development, among others, as well as the rendering of essential and indispensable
services to the People. Moreover, this public policy seeks to protect not only the jobs
of thousands of public officials and employees of the Government of Puerto Rico,
but also our most vulnerable citizens. For such reason, and in compliance with the
Fiscal Plan approved in accordance with PROMESA, the fringe benefits of
government employees are herein uniformed in order to achieve additional savings.
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In order to attain the objectives of this Act in the least burdensome manner for
our government employees, it is hereby established that the provisions of Sections
2.04, 2.05, 2.08 through 2.11, and 2.18 shall be implemented temporarily and the
effectiveness thereof shall expire the following fiscal year after the Government of
Puerto Rico has achieved a balanced budget and the fiscal crisis has been overcome.
We believe that this consideration strikes a fair balance between the objective of
complying with the certified Fiscal Plan and the interest of preserving social justice,
which are the bases for the protection of the benefits granted to our government
employees. Said benefits shall be restored upon certification by the members of the
Fiscal Plan Compliance Committee.
For purposes of this Act, the Fiscal Plan Compliance Committee shall be
composed of one representative appointed by the Governor, one representative
appointed by the Speaker of the House of Representatives, and one representative
appointed by the President of the Senate of Puerto Rico. Said Committee shall adopt
bylaws to govern its internal operations.
Section 2.04.- Fringe Benefits
The Government of Puerto Rico shall be responsible for ensuring that
employees are able to enjoy the fringe benefits granted to them, and overseeing that
they do so in accordance with a plan that maintains a proper balance between the
needs for service, the employees’ needs, and the responsible use of the available
resources. In order to manage human resources uniformly, responsibly, reasonably,
equitably, and fairly, the following fringe benefits shall be available to union or
nonunion employees or officials of the Government of Puerto Rico, including public
corporations, subject to the provisions of Section 2.03 of this Act.
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The fringe benefits of the employees of the Executive Branch shall be:
1.

Vacation Leave
a.

As of the effectiveness of this Act, every government employee

shall be entitled to accrue one and one-fourth (1 ¼) day of vacation leave for every
month of service. This provision shall not apply to teaching personnel and school
principals, except for the administrative and managerial personnel of the Department
of Education, nor to teaching personnel of any educational institution of the
Government of Puerto Rico, and law enforcement officers of the Puerto Rico Police,
who shall continue to accrue vacation leave as they did prior to the approval of this
Act for being excluded from the Sole Employer system created under Act No. 82017.
b.

The employees shall begin to accrue the vacation leave upon

completion of a three (3)-month period and said leave shall be retroactive to the
employment commencement date. Furloughed or part-time employees shall accrue
vacation leave proportionately to the number of hours regularly worked.
c.

The vacation leave may be accrued up to a maximum of sixty

(60) workdays at the end of any calendar year.
d.

Vacation leave is granted to employees in order to allow them a

reasonable annual rest period. As a general rule, said leave shall be used during the
calendar year in which it was accrued. Every agency or public instrumentality is
required to devise a vacation plan for every calendar year, in collaboration with
supervisors and employees, establishing the period during which employees shall
enjoy their vacation time in the manner that is more compatible with the needs for
service. Said plan shall be completed no later than on December 31st of every year,
so that it takes effect on January 1st of the following year. The agencies, public
instrumentalities, and all employees shall be responsible for the strict enforcement
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of said plan. Exceptions shall only be made when there is a clear, unavoidable, and
duly certified need for service.
e.

The agency or public instrumentality is required to devise and

implement a vacation plan diligently and in strict compliance with the provisions of
this Act in order to prevent employees from having their vacation leave forfeited at
the end of the calendar year and allow them to use it.
f.

All employees shall be entitled to enjoy their vacation leave for

a period of fifteen (15) workdays during each calendar year, of which not less than
ten (10) days shall be enjoyed consecutively.
g.

Employees who are unable to enjoy their vacation leave during a

specific calendar year due to need for service evidenced in writing and as required
by the agency or public instrumentality shall be exempt from the provisions of
subsection (e) of this Section. In this case, the agency or public instrumentality is
required to make the necessary adjustments so that the employee is able to enjoy at
least any leave accrued in excess of the sixty (60)-day limit at the earliest date
possible within the first three (3) months of the following calendar year.
h.

The agency or public instrumentality shall be required to provide

for the granting of the accrued vacation leave prior to a definite and permanent
separation from service, and prior to a transfer to render services at a different public
agency or instrumentality.
i.

Typically, no vacation leave shall be granted for a period longer

than fifteen (15) workdays per calendar year. However, the agency or public
instrumentality may grant vacation leave in excess of fifteen (15) days up to a
maximum of fifty (50) days, during any calendar year, to those employees who have
accrued leave. When granting said leave, the following factors shall be considered
together with the need for service:
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The use of said leave for the employee’s self-betterment,

such as travel, and education, etc.;
2.

Long-term illness of an employee after having exhausted

the sick leave balance;
3.

Personal issues of the employee requiring his attention;

4.

If a leave of absence has been cancelled due to a need for

service and as required by the agency;
5.
j.

The total leave accrued by the employee.

Due to extraordinary circumstances, advanced vacation leave

may be granted to regular employees who have rendered services in the Government
of Puerto Rico for over one (1) year, if there is certainty that the employee shall
return to duty. The advanced vacation leave shall not exceed fifteen (15) workdays.
The granting of advanced vacation leave shall require in all cases the previous
written approval from the Appointing Authority. Any employee who has been
granted advanced vacation leave and separates from service, voluntarily or
involuntarily, before rendering services for the period needed to accrue the full
amount of unearned advanced leave thus granted shall be required to refund the
Government of Puerto Rico any amount paid to him for said advanced leave.
k.

In the event that an employee is granted a leave without pay, said

employee shall not be required to exhaust the accrued vacation leave in order to use
said leave without pay.
l.

If vacation leave or advanced vacation leave is authorized, the

advanced payment of the wages pertaining to said leave period may be also
authorized, insofar as it is requested sufficiently in advance. Such authorization shall
be made upon the leave’s approval.
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One or more employees may donate, as an exception, up to a

maximum of five (5) days of accrued vacation leave to another government
employee who works in the same government entity, as provided in Act No. 441996, as amended, known as the “Act for the Ceding of Vacation Leave,” when:
1.

The leave recipient has worked uninterruptedly for at least

one (1) year in any government agency;
2.

The leave recipient has not shown a pattern of unscheduled

absences, which constitutes noncompliance with the rules of the government entity;
3.

The leave recipient has exhausted all the leave to which he

is entitled due to an emergency;
4.

The leave recipient or his representative has shown

attesting evidence of the emergency and the need to be absent in excess of the leave
accrued and already exhausted;
5.

The leave donor has accrued at least fifteen (15) days of

vacation leave in excess of the amount of leave to be donated;
6.

The leave donor has submitted to the government entity

where he is employed a written authorization consenting to the leave donation,
including the name of the leave recipient;
7.

The leave recipient or his representative has accepted the

proposed donation in writing.
2.

Sick Leave
a.

Every employee hired by the Government of Puerto Rico before

the effective date of Act No. 8-2017, known as the “Government of Puerto Rico
Human Resources Administration and Transformation Act,” shall be entitled to
accrue one and a half (1½) days of sick leave for every month of service.
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Every employee hired by the Government of Puerto Rico after

the effective date of Act No. 8-2017, known as the “Government of Puerto Rico
Human Resources Administration and Transformation Act,” shall be entitled to
accrue one (1) day of sick leave for every month of service.
c.

Furloughed or part-time employees shall accrue sick leave

proportionately to the number of hours regularly worked.
d.

The sick leave shall be used when the employee is sick, has a

disability, or is suffering from a contagious disease which requires him to be absent
from work in order to protect his health or the health of others.
e.

All employees shall use up to a maximum of five (5) days per

year of the accrued sick leave, insofar as they maintain a balance of at least twelve
(12) days, for the purpose of requesting a special leave to be used:
1.

To care and tend to their sick children.

2.

To conduct any transactions relating to, or to care for, sick

elderly persons or persons with disabilities within their family circle, that is, up to
the fourth degree of consanguinity, second degree of affinity, persons living under
the same roof, or persons of whom an employee is a legal guardian or has legal
custody.
Provided, that the transactions to be conducted are
consistent with the purposes for which the sick leave was granted, that is to say, that
are related to the health care and attention of the persons mentioned herein.
a)

“Elderly persons” shall mean any person who is

sixty (60) years of age or older.
b)

“Persons with disabilities” shall mean any person

who has a physical, mental, or sensory disability that substantially limits one or more
essential activities in his life.
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For the first appearance of any petitioner, victim, or

claimant in any administrative and/or judicial proceedings before any Department,
Agency, Public Corporation, or Instrumentality of the Government of Puerto Rico
in any actions related to child support, domestic abuse, sexual harassment in the
workplace, or gender discrimination. The employee shall furnish attesting evidence
of said appearance as issued by the concerned authority.
f.

The sick leave shall be accrued up to a maximum of ninety (90)

workdays at the end of any calendar year. The sick leave shall begin to accrue upon
completion of a three (3)-month period of continuous employment and said leave
shall be retroactive to the employment commencement date.
g.

The agency or public instrumentality is required to make all the

necessary adjustments, diligently and in strict compliance with the provisions of this
Act, in order to allow employees to use all the sick leave accrued during any calendar
year whenever they so need. The employee may exhaust the sick leave accrued
during any calendar year.
h.

If an employee were absent for over three (3) days due to an

illness, a medical certificate may be required attesting to:
1.

The employee actually being ill, suffering from a

contagious disease, or being unable to work during the period he was absent;
2.

The illness of the employee’s children;

3.

The illness of elderly persons or persons with disability

within his family circle, that is, up to the fourth degree of consanguinity, second
degree of affinity, persons living under the same roof, or persons of whom the
employee is the legal guardian or has legal custody.
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In addition to the medical certificate, the inability of the
employee to attend work due to an illness may be ascertained by any other
appropriate means. The foregoing shall not be applied or construed in violation of
the provisions of ADA nor of the “Family and Medical Leave Act of 1993” (FMLA).
i.

In the event that an employee is sick and has no sick leave

accrued, up to a maximum of eighteen (18) workdays of advanced sick leave may
be granted to any employee who has served in the Government of Puerto Rico for
not less than one (1) year, if there is reasonable certainty that the employee shall
return to duty. Any employee who has been granted advanced sick leave and
separates from service, voluntarily or involuntarily, before rendering services for the
period needed to accrue the full amount of unearned sick leave thus granted shall be
required to refund the Government of Puerto Rico any amount paid to him for said
advanced leave.
j.

In the event of a long-term illness, once the sick leave is

exhausted, an employee may exhaust his accrued vacation leave upon authorization
from his immediate supervisor. Should the employee exhaust both leaves and he
were still sick, a leave without pay may be authorized.
3.

Maternity Leave
a.

The maternity leave shall comprise the prenatal and postpartum

rest period to which expectant employees are entitled. Likewise, it shall comprise
the period to which an employee who has adopted a child is entitled, in accordance
with the applicable legislation.
b.

Every expectant employee shall be entitled to a four (4)-week

rest period before childbirth, and a four (4)-week rest period after childbirth.
Provided that the employee may enjoy four (4) additional weeks to care and tend to
the child.
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Childbirth shall mean the act of giving birth to a child whether
naturally or through lawful surgical obstetrics procedures. It shall likewise include
any premature childbirth or involuntary abortion, even if the latter was legally
induced by a medical specialist and takes place at any time during the pregnancy.
c.

The employee may choose to enjoy only one (1) week of prenatal

rest, and extend up to seven (7) weeks the postpartum rest period to which she is
entitled, or up to eleven (11) weeks if the four (4) additional weeks to care and tend
to the child are included. In these cases, the employee shall submit to the agency a
medical certificate attesting to the fact that she is able to work up to one week before
childbirth.
d.

During the maternity leave, the employee shall earn her full

e.

In the case of an employee with a provisional appointment, the

wages.

maternity leave of said employee shall not exceed the appointment period.
f.

If childbirth occurs before the four (4)-week prenatal rest period

elapses or before the employee began to enjoy her prenatal rest period, said
employee may choose to extend the postpartum rest period for a period of time
equivalent to that which she did not enjoy before childbirth.
g.

When the estimated date of delivery was wrongly calculated and

the employee has enjoyed her four (4) weeks of prenatal rest period without going
into labor, said employee shall be entitled to an extension of the prenatal rest period
with full pay until childbirth. In this case, the employee shall be entitled still to enjoy
the four (4)-week postpartum rest period from the date of delivery as well as the four
(4) additional weeks to care and tend to the child.
h.

In the event of premature birth, the employee shall be entitled to

enjoy the eight (8) weeks of maternity leave from the date of premature birth as well
as the four (4) additional weeks to care and tend to the child.
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Any employee who suffers a miscarriage may claim up to a

maximum of four (4) weeks of maternity leave. However, in order to avail herself
of said benefit, the miscarriage shall produce the same physiological effects that
usually arise as a result of childbirth, according to the determination and certification
of the attending physician during the miscarriage.
j.

In the event that an employee suffers any postpartum

complications that prevents her from returning to work once the postpartum rest
period and the four (4) additional weeks to care and tend to the child have elapsed,
the agency shall grant a sick leave to said employee.
In these cases, there shall be required a medical certificate stating
the condition of the employee and the estimated duration thereof. If the employee
has exhausted her sick leave, vacation leave shall be granted. In the event that the
employee has exhausted both the sick and the vacation leaves, a leave without pay
may be authorized for the period recommended by the physician.
k.

Any employee who adopts a preschooler, that is, a minor who is

five (5) years of age or younger, who is not enrolled in any school, in accordance
with the legislation and legal procedures in effect in Puerto Rico or any U.S.
jurisdiction shall be entitled to the same full pay maternity leave benefits as an
employee who gives birth. In the event that an employee adopts a minor who is six
(6) years of age or older, said employee shall be granted maternity leave with full
pay for a term of fifteen (15) days. This leave shall begin from the date on which the
child is officially placed with the employee, which shall be certified in writing.
l.

The maternity leave shall not be granted to employees who are

enjoying any other leave with or without pay. Any employees who are enjoying sick
or vacation leave, or leave without pay due to pregnancy complications shall be
exempt from this provision.
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m.

Desc:

Any expectant employee or employee who has adopted a minor

is required to notify the agency in advance of her plan to enjoy maternity leave and
to return to duty.
n.

The agency may authorize the advanced payment of any wages

corresponding to the maternity leave period, insofar as the employee so requests in
advance, as appropriate. If the employee returns to duty before the postpartum rest
period ends, such employee shall be required to refund the balance pertaining to the
unused maternity leave.
o.

In the event that the newborn dies before the maternity leave

period ends, the employee shall be entitled to claim only the portion of the
postpartum rest period up to the first eight (8) weeks of unused maternity leave.
Provided, that the four (4)-week additional period benefit to care for and tend to the
child shall cease as of the date on which the child died. In this case, the employee
may avail herself of any other leave to which she is entitled.
p.

The employee may request to return to duty before the

postpartum rest period ends, insofar as the employee submits to the agency a medical
certificate attesting to her ability to return to duty. In this case, it shall be understood
that the employee is relinquishing the balance of unused maternity leave to which
she is entitled.
4.

Paternity Leave
a.

The paternity leave shall comprise a period of fifteen (15)

workdays from the date of birth of a child.
b.

When claiming this right, the employee shall certify that he is

legally married or cohabitates with the mother of the child and that he has not
committed domestic abuse. Said certification shall be made by submitting the form
required by the agency for such purposes, which shall also include the signature of
the mother of the child.
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c.

Desc:

The employee shall request the paternity leave and submit the

birth certificate as soon as possible.
d.

The employee shall earn full wages during the paternity leave

e.

In the case of an employee with a provisional appointment, the

period.

paternity leave shall not exceed the appointment period.
f.

The paternity leave shall not be granted to employees who are

enjoying any other type of leave with or without pay. The employees who have been
granted vacation or sick leave shall be exempt from this provision.
g.

Any employee who adopts a child, together with his spouse or

domestic partner, in accordance with the legislation and legal procedures in effect in
Puerto Rico or any U.S. jurisdiction shall be entitled to a paternity leave that shall
comprise a fifteen (15)-day period to be counted from the date on which the child is
officially placed with the employee, which shall be certified in writing. When
claiming this right, the employee shall certify that he is legally married, if applicable,
and that he has not committed domestic abuse, or a sexual- or child abuse-related
offense. Said certification shall be made by submitting the form required by the
agency for such purposes, which shall also include the signature of his spouse.
Any employee who individually adopts a preschooler, that is, a
minor who is five (5) years of age or younger, who is not enrolled in any school, in
accordance with the legislation and legal procedures in effect in Puerto Rico or any
U.S. jurisdiction shall be entitled to eight (8) weeks of paternity leave which shall
begin to count from the date on which the child is officially placed with the
employee, which shall be certified in writing. In the event that an employee adopts
a minor who is six (6) years of age or older, said employee shall be entitled to
paternity leave with full pay for a term of fifteen (15) days.
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When claiming this right, the employee shall certify that he has
not committed domestic abuse, nor a sexual- or child abuse-related offense.
Paragraphs (d), (e), and (f) of this subsection shall apply equally
in the event that an employee requests the leave benefits set forth in the previous
paragraphs.
h.

The employee may request to return to duty before the paternity

leave period to which he is entitled ends. In this case, it shall be understood that the
employee is relinquishing the balance of unused paternity leave to which he is
entitled.
5.

Special Breastfeeding Leave with Pay
a.

Breastfeeding mothers who return to work after enjoying

maternity leave shall be granted the opportunity to nurse their children for a period
of one (1) hour during each full-time work day, which may be divided into two (2)
thirty (30)-minute sessions or three (3) twenty (20)-minute sessions, to go where the
child to be breastfed is being cared for, should the company or employer have a child
care center in its facilities, or to express breast milk at the place provided for such
purposes in the workplace. Said places shall guarantee nursing mothers privacy,
safety, and hygiene. Said place must have electrical outlets and ventilation. If the
employee is working on a part-time basis and the workday exceeds four (4) hours,
the period granted shall be thirty (30) minutes for every consecutive four (4)-hour
working period.
b.

Within the workplace, the breastfeeding period shall have a

maximum duration of twelve (12) months, to be counted as of the date the employee
returns to duty.
c.

Employees who wish to avail themselves of this benefit shall

submit to the employer a medical certificate, during the period corresponding to the
fourth (4th) and the eighth (8th) months of age of the infant, attesting to the fact and
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certifying that she is breastfeeding her baby. Said certificate shall be submitted not
later than five (5) days before each period. Provided, that the employer shall
designate an area or physical space that guarantees the privacy of the breastfeeding
mother, as well as her safety and hygiene, without this entailing the creation or
construction of physical or organizational structures, contingent upon the availability
of resources of the government entities. The agencies, instrumentalities,
departments, and public corporations of the Government of Puerto Rico shall adopt
regulations on the operation of said breastfeeding areas.
6.

Leave Without Pay
a.

If the cause for which the leave was granted ceases, the employee

shall report for duty immediately or notify the public agency or instrumentality of
the reasons why he is unavailable, or of his decision not to return to work.
b.

In addition to the leaves without pay that each agency or public

instrumentality may grant by regulations, the following may be granted:
1.

To career employees with regular status, to render services

in other agencies of the Government of Puerto Rico or in a private entity.
2.

To career employees with regular status, to protect their

status or the rights to which they may be entitled in cases of:
a)

A disability claim before the Retirement System of

the Government of Puerto Rico or other entity, and the employee has exhausted his
sick and vacation leaves.
b)

Having suffered a work-related accident and

undergoing medical treatment with the State Insurance Fund Corporation or pending
a final determination concerning the employee’s accident, and the employee has
exhausted his sick and vacation leaves.
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3.

Desc:

To employees who so request after the birth of their child.

Provided, that this type of leave without pay may be granted for a period of time
which shall not exceed six (6) months as of the date on which it is authorized.
4.

To employees with regular status who are transferred to

positions of trust in the Office of the Governor or in the Legislative Assembly, while
rendering said services.
5.

To employees with regular status who have been elected

in the general elections or have been selected to fill a vacancy of an elective public
office within the Executive or Legislative Branch, including the offices of Resident
Commissioner in the United States and Mayor, while rendering said services.
7.

Special Leaves
A special leave for a justified cause shall be granted, with or without

pay, as the case may be, to union or nonunion government employees or officials.
Provided, that said leaves shall be governed by the special laws that provide therefor.
a.

Court leave to serve as witness – Any employer is hereby

prohibited from making deductions from the employee’s salary or vacation or sick
leave for the days and time spent by an employee duly summoned by the Department
of Justice or a court, serving as a witness in a criminal action.
b.

Court leave for jury duty – Any employee summoned for jury

duty shall be entitled to a leave with pay and to receive compensation from his
employer on account of meals and mileage, in accordance with the regulations
adopted by each agency, instrumentality, or public corporation, as if it were an
official duty of said employee or official.
c.

Official duty – Every employee summoned in an official capacity

to appear before any Court of Justice, the State Attorney’s office, or administrative
or government body, or government agency shall be entitled to a leave with pay for
the period he was absent from work as a result of said summons.
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d.

Desc:

Blood donation leave – Every employee of the Government of

Puerto Rico, its instrumentalities, and public corporations shall be granted a blood
donation leave with pay for a period of four (4) hours per year.
e.

Parental involvement leave – Every employee of the Government

of Puerto Rico, its instrumentalities, and public corporations shall be entitled to four
(4) work hours without making any deductions from the employee’s pay or any
leave, at the beginning of each school semester and four (4) work hours at the end
of each school semester to visit their children’s school in order to learn about their
academic achievements. The foregoing notwithstanding, any employee whose
children are enrolled in the Special Education Program of the Department of
Education shall have up to ten (10) hours per semester to conduct any transaction
relating to their children.
f.

Leave without pay to participate in sports – A leave without pay

shall be granted to every government employee who was duly selected and certified
by the Board for the Development of Full-Time High Performance Puerto Rican
Athletes as an elite athlete or high-performance trainer for the Olympic, Paralympic,
Pan-American, and Central America and the Caribbean Games, and Regional or
World Championships. This leave shall have a term of up to one (1) year with the
right to renewal, insofar as the Board approves it and it is so notified to the employer
on or before thirty (30) days from its expiration. This leave allows eligible athletes
and trainers to be absent from work without losing leave, with a job guaranteed, and
without affecting any of the benefits and vested rights during the time these are
participating in said trainings and/or competitions.
During the leave period, the Board shall be responsible for the
participants’ wages. Therefore, the Board shall be required to remit to the employer
the amount pertaining to the legal deductions made to the employees so as to allow
the employer to continue making the payments pertaining to said contributions.
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g.

Desc:

Special leave to participate in sports - A special leave is hereby

established to be granted to every government employee duly certified by the Puerto
Rico Olympic Committee as an athlete to represent Puerto Rico in the Olympic
Games, Paralympic Games, Pan-American Games, and Central America and the
Caribbean Games, and Regional or World Championships. This leave shall be
cumulative and shall not exceed thirty (30) workdays per calendar year.
h.

Leave of absence to renew driver’s license – Every employee

may use up to two (2) hours from his workday, without charge to any leave and with
pay, to renew his driver’s license, insofar as the holding of said license is an essential
requirement to perform his job given the nature thereof.
i.

Leave of absence for volunteer emergency service – Every

employee who is a disaster service certified volunteer of the American Red Cross
may be granted a leave of absence with pay for a period not to exceed thirty (30)
calendar days within a twelve (12)-month period in order to render special disaster
services for the American Red Cross.
This leave shall be granted insofar as the American Red Cross
requests the services of the official and upon approval of the agency, instrumentality,
or public corporation where the official works. The American Red Cross shall issue
a certificate to the employee for the services rendered and the duration thereof. The
employee shall submit said certificate to the agency, instrumentality, or public
corporation where he works.
j.

Military leave – Every employee who is a member of the Puerto

Rico National Guard or of the Reserve components of the United States Armed
Forces shall be entitled to a leave with pay for a maximum of thirty (30) days every
year when on military service, as part of a training, or to attend drills or camp, as
required.
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k.

Desc:

Leave of absence for child immunization – Every employee who

so requests may be granted up to two (2) hours to take his children to a government
or private institution for immunization, every time a vaccine is required, as
established in the immunization card of his children. The employee must submit a
certification of the place, time, and date were the vaccines where administered to his
children for the purpose of justifying the time used, as established for this type of
leave. Otherwise, the time used shall be charged to compensatory time off, vacation
leave, or it shall be deducted from the employee’s wages.
l.

None of the provisions of this Act shall impair the rights granted

to government employees under the provisions in effect of the Federal Medical
Leave Act (FMLA).
Section 2.05.- Holidays
Every government employee or official of the Government of Puerto Rico
shall only be entitled to the holidays declared as such by the Governor of Puerto
Rico or by law. The holidays to be observed by government employees are the
following:
1.

New Year’s Day, January 1st.

2.

Three Wise Men Day, January 6.

3.

Birthday of Martin Luther King Jr., the third Monday in January.

4.

George Washington’s Birthday, Presidents’ Day, and the Puerto Rican

Illustrious Persons Day: Eugenio María de Hostos, José de Diego, Luis MuñozRivera, José Celso Barbosa, Ramón Emeterio Betances, Román Baldorioty-de
Castro, Luis Muñoz-Marín, Ernesto Ramos-Antonini, and Luis A. Ferré, the third
Monday in February.
5.

U. S. Citizenship Day, March 2.

6.

Abolition Day, March 22.

7.

Good Friday, according to the date on which it occurs every year.
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8.

Memorial Day, the last Monday in May.

9.

Independence Day, July 4.

10.

Labor Day, the first Monday in September.

11.

Columbus Day, the second Monday in October.

12.

Veterans Day, November 11.

13.

Discovery of Puerto Rico and Puerto Rican Culture Day, November 19.

14.

Thanksgiving Day, the fourth Thursday in November.

15.

Christmas Day, December 25.

Section 2.06.- Day Care Centers
Every official or employee of the Government of Puerto Rico, its
instrumentalities, and public corporations, where there are areas duly set up to
operate as Day Care Centers and/or to be used as care centers for preschoolers, shall
be entitled to the use thereof. The users of this service shall make a financial
contribution geared to improving the operations of the Center; provided, that each
agency, instrumentality, or public corporation shall determine a reasonable amount
to be paid for using said facilities and services.
Section 2.07.- Uniform Employer Contribution to the Healthcare Plan of the
Employees of Public Corporations.
The Executive and Legislative Branches shall identify additional savings and
resources to prevent adversely affecting the employees’ contributions to the payment
of the healthcare plan. If the projected savings of the Fiscal Plan are not achieved,
the difference shall be offset through a program to match the Government’s
contributions to the healthcare plan. Only then, as of July 1st, 2018, every official or
government employee, whether union or nonunion, who works for any Public
Corporation, except for the University of Puerto Rico, shall be entitled to an
employer contribution to be determined by the Fiscal Plan Compliance Committee
using as a basis the metrics established in the Fiscal Plan, but in no case said
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contribution shall be less than the one hundred dollar ($100)-employer contribution
established by law for Central Government employees. FAFAA may negotiate and
reach agreements on an insurance coverage that is less expensive with private
insurers or public coverage to be selected by the employees of the Government as
Sole Employer or by agency or groups of agencies. Any reduction in the employer
contribution to the healthcare plan shall require FAFAA to offer a less expensive
insurance coverage to said government employees. However, every employee, or
dependent thereof, of a public corporation who is currently enrolled in the healthcare
plan and who suffers from a preexisting catastrophic, chronic, or terminal illness
shall continue to receive the employer contribution in effect for his healthcare plan,
without any change, for the term he remains in the public service.
Section 2.08.- Bonus
As of the effective date of this Act, the only financial bonus to be granted to
government employees of the Central Government and the public corporations
thereof shall be the Christmas Bonus. The employees shall be entitled to a bonus in
the amount of six hundred dollars ($600) for every year said employee has rendered
services in the Government of Puerto Rico for at least six (6) months.
Section 2.09.- Compensation for Work in Excess of the Regular Work
Schedule
1.

The work schedule of each agency or public instrumentality shall be

designed so that the need to work beyond the regular work schedule established for
employees by the agency or public instrumentality is reduced to a minimum.
However, employees may be required to render services beyond their daily or
weekly work schedule, or on any other day when services are suspended by the
Governor without charge to any leave, due to the special nature of the services to be
rendered; the need for service to protect and preserve the life and property of
citizens; any emergency situation; an event of force majeure; any weather
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disturbances; and unforeseen or maintenance situations as necessary to continue
offering essential services. In these cases, the supervisor of the employee shall issue
a previous authorization therefor, to be approved by the appointing authority or by
the official to whom it delegates. Supervisors shall take measures to ensure that when
an employee remains working, the employee is doing so by virtue of an express
authorization.
2.

Employees shall be entitled to receive a compensatory time off, at the

rate of one and one-half time, for services rendered beyond their regular daily or
weekly work schedule, or during their meal break, and for services rendered during
holidays, days off, or days on which the Governor suspends services without charge
to any leave. The compensatory time off shall be enjoyed by the employee within
six (6) months as of the date on which the employee has worked overtime. If due to
the need for the service, this were not possible, compensatory time off may be
accrued for up to a maximum of two hundred and forty (240) hours. In the case of
employees who discharge duties related to public safety, emergency response, or
seasonal activities, as these terms are defined in the Fair Labor Standards Act, except
for the provisions of Section 10 of Act No. 53-1996, and Section 2.09 of Act No.
20-2017, said employees may accrue up to four hundred and eighty (480) hours.
Overtime compensation through compensatory time off shall not be allowed for
hours accrued by the employee in excess of the aforementioned limits. However,
police officers, as provided in Section 2.09 of Act No. 20-2017, shall be paid at the
rate of one and one-half time and shall have the option to choose the payment of
these hours without the need to accrue them as compensatory time off, and said
overtime pay shall not be included in their gross income and shall be exempt from
taxation. This shall not apply to employees of public corporations who shall be
entitled to overtime pay at a rate of one and one-half time from the first hour accrued
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as provided in this Act, except when the applicable collective bargaining agreement
provides for the accrual of compensatory time off.
3.

Any employee who discharges administrative, executive, or

professional duties, as these terms are defined in the Fair Labor Standards Act shall
be exempt from the provisions of subsection (2) above.
Section 2.10.- Liquidation of Vacation and Sick Leave Accrued in Excess
Every agency, instrumentality, or public corporation must recognize to every
government employee, whether union or nonunion, any vacation and sick leave
accrued as of the effective date of this Act; however, no leave accrued before the
effective date of this Act shall be liquidated in cash.
Every agency or public instrumentality shall be required to immediately
outline a plan whereby union or nonunion employees shall exhaust any leaves
accrued in excess so that, by December 31st, 2017, there are no sick or vacation leave
accrued in excess of the ceilings. Provided, further, that any accrued leave in excess
of the ceilings shall be forfeited if unused after said date.
As of the effective date of this Act, no government employee, whether union
or nonunion, who works for the Government of Puerto Rico, in any of its agencies,
instrumentalities, or public corporations shall be entitled to receive a payment on
account of the liquidation of vacation or sick leave accrued in excess.
Section 2.11.- Lump-Sum Payments for Vacation Leave Upon Separation
from Public Service
As of the effective date of this Act, any government employee, whether union
or nonunion, shall only be entitled to a lump-sum payment for accrued vacation leave
as of the date of separation from service, which shall in no case exceed sixty (60)
days. The employee may authorize the transfer of said balance and/or excess existing
prior to the approval of this Act to the Retirement System to be credited as time
worked.
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Section 2.11(a).- Section 3 of Act No. 125 of June 10, 1967, as amended, is
hereby amended to read as follows:
“The Governor shall regulate all that pertains to the granting and enjoyment
of leaves and the amount of the final compensation payments, including the payment
of the death benefit, in connection with the officials designated by the Governor,
except for the members of the Judiciary, ombudsmen, prosecutors, and property
registrars. For purposes of the final compensation payment, which shall in no case
exceed an amount equal to two (2) month’s salary, the Governor shall take into
consideration factors such as the need for service, the term during which the
employee held office, and the fiscal status of the government agency or entity, the
nature of the duties discharged, and the credits for any accrued and unused vacation
leave from previous Government employment upon transfer to hold an office
appointed by the Governor, among others. Those persons who receive a final
compensation payment, pursuant to the provisions of this Act, shall be required to
refund the amount thus received if, as a result of acts that occurred while discharging
their public duty, such persons are convicted of misappropriation, embezzlement, or
theft of public funds; crimes against the public treasury or public duty, as classified
in the Penal Code of Puerto Rico.
…”
Section 2.12.- Section 4.3 of Article 4 of Act No. 8-2017, known as the
“Government of Puerto Rico Human Resources Administration and Transformation
Act,” is hereby amended to read as follows:
“Section 4.3.- Powers and Duties of the Office and the Director
In addition to any other powers and duties conferred under this Act, the Office
and the Director shall have the following:
1.

…
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2.

Desc:

Powers and Duties of the Office.a.

To centralize the duties of the Government of Puerto Rico

Human Resources Administration and Transformation Office that are compatible
with the provisions of this Act.
b.

…

c.

…

d.

…

e.

To provide advice on labor-related matters to the agencies of the

Executive Branch in all that pertains to the procedures for election and certification
of labor unions; the negotiation and administration of collective bargaining
agreements; and any other labor-related areas of the agencies, as provided in Act No.
45-1998. While discharging its advisory duties relating to collective bargaining
pursuant to Act No. 45-1998, the Office shall coordinate and supervise the creation
and operation of a Bargaining Committee, composed of its staff as well as the staff
designated by the Office of Management and Budget. The Office shall conduct
comparative studies on collective bargaining agreements and shall provide training
in the field of labor to those agencies that so request.
f.

…

g.

…

h.

…

i.

…

j.

…

k.

…

l.

…

m.

To manage the Central Job Posting Register for Recruitment,

Promotion, and Training in the Government and keep it up to date. Likewise, it shall
keep an online register; provided, that public agencies and instrumentalities as well
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as public corporations, except for the Office of the Governor proper, the
Municipalities, the Supreme Court, the Office of the Chief Justice, the Office of the
Court Administrator, the Legislative Assembly, and the Municipal Legislatures,
carry out their duty of forwarding, on a monthly basis, any recruitment and
promotion opportunities to the Government of Puerto Rico Human Resources
Administration and Transformation Office. The Office shall call for interview
candidates from the list maintained by said Office. All applications for training shall
be forwarded to the Government of Puerto Rico Human Resources Administration
and Transformation Office within at least thirty (30) days before the training date.
The Office shall evaluate the need and convenience of the training and shall approve
or deny the same.
n.

…

o.

…

p.

…

q.

…

r.

…

s.

…

t.

…

…”
Section 2.13.- Section 5.2 of Article 5 of Act No. 8-2017, known as the
“Government of Puerto Rico Human Resources Administration and Transformation
Act,” is hereby amended to read as follows:
“Article 5.- The Government of Puerto Rico Human Resources
Administration and Transformation System.Section 5.1.- …
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Section 5.2.- Exclusions.The provisions of this Act shall not apply to the following Government
agencies and instrumentalities:
1.

…

…
5.

The Office of the Governor proper.

…
8.

…

However, public corporations or public-private partnerships shall adopt
personnel regulations incorporating the merit system in the administration of their
human resources, as provided in this Act, and submit a copy thereof to the Office.
The Office is hereby empowered to conduct compliance audits of the essential areas
of the merit system.
Likewise, the concept of mobility and the mechanism established by the
Office to implement the movement of government employees shall apply to public
corporations or public-private partnerships, agencies that operate as private
companies or businesses such as the Participatory Public-Private Partnerships
(APP+P), and to the municipalities.”
Section 2.14.- Subsections 1(d) and 4(1) of Section 6.4 are hereby amended,
and a new subsection 5 is hereby added to Article 6 of Act No. 8-2017, known as
the “Government of Puerto Rico Human Resources Administration and
Transformation Act,” is hereby amended to read as follows:
“Section 6.4.- Provisions on Promotions, Transfers, Demotions, and
Mobility.…
1.

…
a.

…
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b.

…

c.

…

d.

…

Desc:

Furthermore, special qualifications of the employees shall
be understood to be additional experience; academic education beyond minimum
requirements; and the results obtained in the Evaluation System adopted by the
Agencies and developed by the Office.
e.

…

2.

…

3.

…

4.

Mobility
…
1.

The Government of Puerto Rico Human Resources

Administration and Transformation Office in conjunction with the Office of
Management and Budget shall have one (1) year as of the approval of this Act to
devise mobility plans, which shall address the immediate needs for rendering
services in the Government of Puerto Rico.
2.

…

3.

…

4.

…

5.

…

6.

…

7.

…

8.

…

9.

…

10.

…

11.

…
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5.

12.

…

13.

…

Desc:

Other Actions
(a)

Detail – The temporary assignment of a public official or

employee from an agency of the Executive Branch or municipality, and vice versa,
is hereby authorized in order to render mutual services at any other of said
jurisdictions. Detailed employee or officials shall continue to hold the same office
and shall keep all of their rights as officials or employees of said agency. Detail is
an administrative action that allows for the maximization of the use of human
resources in a cost-effective manner according to the Merit System. Under
extraordinary circumstances, the use of this mechanism between officials and
employees of the Executive Branch and other Government Branches, shall be
allowed insofar as the detailed official receives his wages from the Branch for which
he works, in accordance with the rules established therefor by the Office of
Management and Budget. Detail may be used for a one (1)-year term, which may be
extended as necessary.
(b)

Administrative Designation or Assignment – Is the formal

and temporary designation made by an appointing authority to an employee in order
for said employee to render services of the same or similar nature in another office
of the same agency.”
Section 2.15.- Subsection 2(b) of Section 6.8 of Article 6 of Act No. 8-2017,
known as the “Government of Puerto Rico Human Resources Administration and
Transformation Act,” is hereby amended to read as follows:
“Section 6.8.- Habilitation in the Public Service
…
1.

…

2.

…
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a.

…

b.

Any convicted government employee who has been granted a

suspended sentence or parole and is serving his sentence in the community under
those limitations imposed by the entities of the Government’s Corrections System,
may file a request for habilitation at any time with the Department of Labor and
Human Resources or, in default thereof, the Agency where he is employed, shall be
required to file it. The employee shall continue to hold office until the Secretary of
the Department of Labor and Human Resources determines otherwise.
c.

…

d.

…”

Section 2.16.- Section 6.9 of Article 6 of Act No. 8-2017, known as the
“Government of Puerto Rico Human Resources Administration and Transformation
Act,” is hereby amended to read as follows:
“Section 6.9.- Prohibition
In order to ensure the faithful application of the Merit System in the Public
Service during pre- and post-electoral periods, the Appointing Authorities of the
agencies, instrumentalities, and public corporations of the Government of Puerto
Rico shall refrain from making any personnel transaction relating to the essential
areas of the Merit System, such as appointments, promotions, demotions, or
transfers; nor shall they be able to make changes to position categories, nor shall
they use the employee’s mobility during the election prohibition period. Provided,
that during said period, no personnel actions or changes whatsoever with a
retroactive effect may be processed or recorded in the employee’s personnel folder.
Any changes resulting from the completion of a probationary period and the
imposition of disciplinary measures shall be exempt from this prohibition.
Noncompliance with this provision shall render any transaction thus carried out null.
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This prohibition shall comprise the period of two (2) months before and two (2)
months after the holding of the General Elections of Puerto Rico.
Upon the Office’s approval, exceptions from this prohibition may be made in
the event of urgent and unavoidable needs for service duly evinced and certified
pursuant to the rules issued by the Office to such effect. For purposes of this Section,
urgent or unavoidable needs shall be understood as any essential or crucial actions
for which there is a pressing need to carry them out in order to discharge the
functions of the agency, instrumentality, or public corporation. It shall not include
actions that are deemed merely convenient or beneficial, whose solution may be
extendable until the regular process therefor is concluded.”
Section 2.17.- Subsections 3 and 5 of Section 7.2 of Article 7 of Act No.
8-2017, known as the “Government of Puerto Rico Human Resources
Administration and Transformation Act,” is hereby amended to read as follows:
“Section 7.2.- General Pay Rules
The following guidelines shall apply to all government agencies under this
Act:
1.

…

2.

…

3.

The Office shall administer their pay plan in connection with the

essential areas of the merit system. When conducting transactions relating to public
service career employees, none of these[sic] shall take an action that attempts against
or that is contrary to the merit system.
4.

…

5.

No amendment or modification to the position classification and

evaluation plan may negatively affect the base salary of the employee.
…”
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Section 2.18.- The effectiveness of Article 9 and Section 10.2 of Article 10
of Act No. 8-2017, known as the “Government of Puerto Rico Human Resources
Administration and Transformation Act,” is hereby suspended, subject to the
provisions of Section 2.03 of this Act.
Section 2.19.- Nullity
As of the effective date of this Act, any clauses or provisions of a collective
bargaining

agreement,

covenant,

supplementary

agreement,

regulations,

administrative order, circular letter and/or contract letter, whereby union or
nonunion government employees or officials of the Government, including union or
nonunion employees of the Public Corporations of the Government of Puerto Rico,
are granted more fringe benefits than those authorized herein shall be null and
ineffective. The adoption of any authorized measure to comply with the foregoing
provisions by any agency or public corporation of the Government of Puerto Rico
shall not constitute a violation of the existing collective bargaining agreements. It
shall neither constitute an unlawful practice.
Section 2.20.- Relation to other Laws
The following laws shall remain in full force to the extent the provisions
thereof are not in conflict with this Act:
a.

Act No. 62 of June 23, 1969, as amended known as the “Military Code

of Puerto Rico.”
b.

Act No. 122-1996, as amended, known as the “Employees Summoned

as Witnesses in Criminal Cases Act.”[sic]
c.

Act No. 44-1996, as amended, known as the “Act for the Ceding of

Vacation Leave.”
d.

Act No. 203-2007, as amended, known as the “Bill of Rights of the

Puerto Rican Veteran for the 21st Century.”
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Act No. 58-1994, as amended, known as the “Emergency Service

Voluntary Leave Act.”
f.

Act No. 122 of July 12, 1986, as amended, known as the “Employees

Summoned as Witnesses in Criminal Cases Act.”
g.

Act No. 281-2003, as amended, known as the “Puerto Rico Jury Service

Administration Act.”
h.

Act No. 24-2002, as amended.

i.

Act No. 49 of June 27, 1987, as amended.

j.

Act No. 134-1998, as amended.

k.

Act No. 154-2000, as amended.

l.

Regarding the Municipalities, the provisions of Act No. 81-1991, as

amended, known as the “Autonomous Municipalities Act of the Commonwealth of
Puerto Rico of 1991,” shall remain in full force without any impairment. The
provisions of this Act shall apply to any Municipality that so determines upon
approving a Municipal Ordinance to such effect.
Section 2.21.- Repeal
Act No. 89-2016, better known as the “Public Service Temporary
Employment Act,” is hereby repealed.
CHAPTER 3.- JOINT UNDERWRITING ASSOCIATION OF THE
COMPULSORY LIABILITY INSURANCE
Section 3.01.- Subsection (m) of Section 3 of Act No. 253-1995, as amended,
is hereby amended to read as follows:
“Section 3.- Definitions
For purposes of this Act, the following terms and phrases shall have the
meaning stated below:
(a)
…

…
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Compulsory Liability Insurance.- Means the insurance required by this

Act and that responds for damages caused to third party motor vehicles as a result of
a traffic accident, for which the owner of the vehicle covered by this insurance is
legally liable, and through the use of which said damages were caused, according to
the system for the initial determination of liability created pursuant to this Act. Said
insurance shall have coverage limit of four thousand five hundred dollars ($4,500)
per accident. The Commissioner, upon request of insurance companies that offer the
compulsory liability insurance, or motu proprio, may review and modify the limits
and rate of the compulsory liability insurance every two (2) years, in accordance
with the applicable provisions of Chapter 12 of the Code, which take into account
every insurer in the Compulsory Liability Insurance market. However, the coverage
limits shall never be less than three thousand five hundred dollars ($3,500).
…”
Section 3.02.- Subsections (f) and (h) of Section 6 of Act No. 253-1995, as
amended, better known as the “Compulsory Motor Vehicle Liability Insurance Act,”
are hereby amended to read as follows:
“Section 6.- Joint Underwriting Association—Creation
(a)

…

…
(f)

Insurers that underwrite the compulsory liability insurance, including

the Joint Underwriting Association, upon receipt of their respective premiums after
deducting the fee established in Section 7(b)(1), shall deduct five percent (5%) of
said premiums, as provided in Section 7(b)(2). Every insurer and the Joint
Underwriting Association shall be responsible for remitting to the Department of the
Treasury the amount pertaining to the fee collected on the total premiums
underwritten during a month, not later than the fifth (5th) day of the following month.
The Department of the Treasury shall prescribe by regulations the manner in which
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this payment shall be made and may design and agree on other methods for the
collection of this fee, insofar as said change results in the effective and continuous
collection thereof. On the same date, every insurer and the Joint Underwriting
Association shall be responsible for remitting to the Department of the Treasury the
amount pertaining to the fee established in Section 7(b)(3). The Department of the
Treasury shall prescribe by regulations the manner in which this payment shall be
made and may design and agree on other methods for the collection of this fee,
insofar as said change results in the effective and continuous collection thereof.
…
(h)

All members of the Joint Underwriting Association shall share in the

annual profits and losses thereof, as determined in accordance with the Annual
Statement required under Section 3.310 of the Code, in the percentage that the direct
net premiums underwritten in Puerto Rico during the previous year for each one of
the insurers, for insurance against any loss, expense, or liability for the loss or the
damage caused to persons or property, resulting from the possession, conservation,
or use of a land vehicle, aircraft, or draft animal or mount, or incidental thereto, all
of which in accordance with Section 4.070 of the Code, represented by the total of
the direct net premiums underwritten in Puerto Rico during said year for that type of
insurance.
(1)

…

(2)

…

(3)

Special Dividend and Special Payment 2017:
(i)

The Joint Underwriting Association is hereby empowered

to report to its members a special dividend before June 30 th, 2017, subject to the
provisions of this subsection, in the amount of seventy million dollars ($70,000,000)
subject to the imposition of a one-time special tax of fifty percent (50%). Dividends
received by private insurers that are members of the Joint Underwriting Association
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shall not be subject to any other tax. Any revenues on account of the one-time special
tax herein established shall not be considered for purposes of the computation of any
of the existing formulas used to determine budget appropriations to be earmarked
during the constitutional budget process.
(ii)

Within a term that shall not exceed fifteen (15) days as of

the approval of this Act, the Board shall call a meeting and shall submit for the
approval of all of the members of the Joint Underwriting Association the declaration
of the authorized special dividend. It is hereby provided that the dividend may be
approved by the vote of members who have a combined proportional share of over
fifty percent (50%), in accordance with the most recent determination made by the
Office of the Insurance Commissioner. The determination made at the Meeting shall
be binding.
(iii)

Considering the public benefit of this measure, and its

authorization by the Legislative Assembly, the provisions of subsection (j) of this
Section shall apply to the actions taken by the Board, the members, and the personnel
of the Association.
(iv)

If the dividend statement is approved at the meeting, the

Joint Underwriting Association shall make a special payment in the amount of thirtyfive million dollars ($35,000,000) within a term that shall not exceed ninety (90)
days, to the Department of the Treasury, which shall deposit said funds in the
General Fund of the Government of Puerto Rico. During said term, the Joint
Underwriting Association shall pay to the members thereof the authorized dividends,
pursuant to the proportional share of each member.
…”
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Section 3.03.- Subsections (a), (b), and (d) of Section 7 of Act No. 253 of
December 27, 1995, as amended, are hereby amended to read as follows:
“Section 7.- Premiums
(a)

The initial uniform premium of the compulsory liability insurance shall

be ninety-nine dollars ($99) for each private passenger vehicle and one hundred
forty-eight dollars ($148) for each commercial vehicle. The review and adjustment
of the premium on or before June 30, 2017, in accordance with the provisions of
subsection (e) of this Section, is hereby authorized.
The Commissioner may fix a premium other than that established
herein for the compulsory liability insurance of those vehicles to which the
Department of Transportation and Public Works has issued transitory or provisional
licenses.
(b)

Service Fees
1)

…

2)

…

3)

An additional administrative fee is hereby established which

shall be proportional to the increase in revenues on account of adjustments to the
uniform premium, in accordance with the provisions of subsections (a) and (e) of
this Section. The applicable percentage to determine the appropriate amount in the
event of increase of the premium shall be computed by dividing the net increase of
the premium pursuant to the amount established in subsection (a) of this Section, by
the adjusted total cost of the premium. The resulting percentage shall be applied to
the income generated by the insurers, including the Joint Underwriting Association
after the administrative costs and any production costs related to the premium are
deducted. The remaining balance after applying the percentage as established in this
formula shall be transferred to the General Fund of the Government of Puerto Rico.
This fee does not constitute a tax on a premium.
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These fees shall not apply to policies issued through a traditional

insurance, but rather shall be deemed to be part of the compulsory liability insurance
premium and shall be guaranteed within the premium dollar distribution.
(c)

…

(d)

Every insurer of the compulsory liability insurance may submit to the

Commissioner for his approval any rate rules and schedules that include guidelines
for the application of late fees to the uniform premium for private passenger and
commercial vehicles that are insured under this premium, as the case may be, subject
to the provisions of Chapter 12 of the Code, taking as a basis the frequency and
seriousness of the losses of the insured.
(e)

…

…”
CHAPTER 4.- TRANSFER OF PUBLIC CORPORATIONS, AGENCIES, AND
INSTRUMENTALITIES TO THE GENERAL FUND; CREATION OF THE
COMMITTEE AND ADJUSTMENTS TO FEES, DUTIES, AND RATES
Section 4.01.- Transfer of Surplus
The public corporations, agencies, and instrumentalities of the Government of
Puerto Rico are hereby directed to transfer to the Department of the Treasury any
surplus of the revenues generated. Said funds shall be deemed to be available
resources of the State and shall be deposited by the Department of the Treasury in
the General Fund of the Government of Puerto Rico in order to meet the liquidity
requirements provided for in the Fiscal Plan adopted by virtue of the provisions of
the Puerto Rico Oversight, Management, and Economic Stability Act of 2016, Public
Law 114-187, better known as PROMESA.
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Section 4.02.- Committee
The amount of funds to be contributed by each of corporation and
instrumentality shall be determined by a committee composed of the Executive
Director of the Puerto Rico Fiscal Agency and Financial Advisory Authority, the
Secretary of the Department of the Treasury, and the Executive Director of the
Office of Management and Budget, which committee may establish the rates needed
to comply with the provisions of the Fiscal Plan approved for the Government of
Puerto Rico, and that which governs the corporations. This committee shall ensure
that the fund transfer provided in Section 4.01 of this Act does not affect the services
offered by public corporations and instrumentalities, and that the surplus consists of
the balance available after the operating costs and obligations of said entities are
covered, in accordance with the expenditures budget recommended by the Office of
Management and Budget for each fiscal year.
Moreover, this committee is hereby empowered to review the sources of
income of the public corporations, agencies, and instrumentalities, and to adjust,
increase, or decrease any fee, duty, rate, tariff, cost, premium, or any revenue of
similar nature, for the purpose of complying with the metrics provided in the Fiscal
Plan of the Government of Puerto Rico. The committee may also impose an
additional administrative fee on those contributions it deems necessary, which fee
may range from five (5) to ten (10) percent, in order to comply with the metrics of
the Fiscal Plan certified by the Financial Oversight Board.
This Act shall have supremacy over any law whereby any fee, duty, rate, tariff,
cost, premium, or any revenue of similar nature is thus established, and the
committee is hereby empowered to review, increase, or decrease the amount thereof
even when said amount is provided by law. The committee shall be empowered to
review, increase, or decrease these revenues notwithstanding the provisions of any
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other law, regulations, or administrative order that establishes a specific amount for
these revenues.
Any provisions of laws, regulations, administrative orders, corporate
resolution, or any other documents of similar nature that limit or reduce the funds
that may be transferred by a public corporation, agency, or instrumentality of the
Government of Puerto Rico to the General Fund as provided in this Chapter are
hereby suspended.
The committee is hereby empowered to promulgate any other administrative
order, circular letter, or regulations as are necessary for its operation and compliance
with the provisions of this Act.
Section 4.03.- Exclusions
The University of Puerto Rico, created by virtue of Act No. 1 of January 20,
1966, as amended, known as the “University of Puerto Rico Act,” and the Public
Corporation for the Supervision and Insurance of Cooperatives in Puerto Rico
created by virtue of Act No. 114-2001, as amended, better known as the “Public
Corporation for the Supervision and Insurance of Cooperatives in Puerto Rico Act,”
the “Municipal Finance Corporation Act,” Act No. 19-2014, as amended, better
known as COFIM (Spanish acronym), the “Special Joint Committee on Legislative
Donations Act”[sic], Act No. 20-2015, and the “Standing Committee on the
Comptroller’s Special Reports,” Act No. 83 of June 23, 1954, as amended, are
hereby excluded from the provisions of this Chapter. Any funds held by communitybased organizations and public corporations that constitute funds received from
private entities are hereby excluded from the application of this Chapter.
Regarding the “Dedicated Sales Tax Act,” Act No. 9[sic]-2006, as amended,
better known as COFINA (Spanish acronym), the Executive Branch is hereby
empowered to use COFINA funds occasionally, only as the last resort, and subject
to the filing of a sworn certification with the Legislative Assembly. The filing of said
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certification shall not be construed as implying that the Executive Branch shall have
unlimited access to COFINA funds. Said certification shall state the need, term, and
amount of funds to be used to cover a significant occasional deficiency in the cash
flow to comply with the Fiscal Plan of the Government of Puerto Rico. Said
certification shall be signed and sworn by the Executive Director of the Puerto Rico
Fiscal Agency and Financial Advisory Authority (FAFAA), and the Executive
Director of the Office of Management and Budget. These officials shall sign the
certification under oath, which task shall be nontransferable. In said certification, the
officials shall attest to the correctness, accuracy, and veracity of the information,
pursuant to the fiscal reality of the Government of Puerto Rico.
Section 4.04.- Compliance Clause
All transfers made by virtue of the provisions of this Chapter shall be subject
to the requirements of Section 201(b)(1) (M) of Public Law 114-187, known as the
Puerto Rico Oversight, Management, and Economic Stability Act or PROMESA.
CHAPTER 5.- DISPOSAL OF REAL PROPERTY OF THE GOVERNMENT
Section 5.01.- Public Policy
In order to provide more resources to the Treasury, it is hereby declared as the
public policy of the Government of Puerto Rico to make better use of the State’s
currently unutilized real property. It is hereby further promoted that any currently
unutilized real property be devoted to activities, whether for nonprofit, commercial,
or residential, geared toward advancing the general welfare and, in turn, fostering
the activation of the real estate market and the economy in general.
To comply with this public policy, the design of a new efficient and effective
procedure for the sale of real property based on the principles of competition,
transparency, economic development, job creation, wellbeing, and the public interest
is hereby authorized.
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Section 5.02.- Definitions
For purposes of this Chapter, the following terms shall have the meaning
stated below:
A.

Real Property - Those that cannot be moved or transferred from one

place to another, such as land, buildings, etc., as well as everything attached to an
immovable in a fixed manner, in such a way that it cannot be separated therefrom
without breaking the matter or damaging the object; and that belong to the agencies,
entities, instrumentalities, and public corporations of the Executive Branch of the
Government of Puerto Rico.
B.

Committee – The Real Property Evaluation and Disposal Committee.

C.

Disposal – The process whereby the Government of Puerto Rico

assigns the title of ownership, possession, use, or enjoyment of real property for the
better use thereof.
D.

Live Outcry Auction – The auction process whereby bidders physically

meet at a previously agreed time and venue to place their bids for a specific real
property that was disclosed prior to the public bid. Bidders bid openly against each
other.
E.

Sealed Bid – The auction process whereby bidders submit their secret

bids in a sealed envelope. The process for this type of auction shall be prescribed by
regulations.
F.

Direct Sale – The process to dispose of a property to a party that has

met the criteria to be prescribed by regulations.
Section 5.03.- Real Estate Evaluation and Disposal Committee
The Real Estate Evaluation and Disposal Committee is hereby created in order
to exercise all the necessary powers, which are not contrary to this or any other Act,
for the disposal of the real property of the Executive Branch of the Government of
Puerto Rico.
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The Committee shall be composed of the following public officials:
a.

The Executive Director of the Puerto Rico Fiscal Agency and Financial

Advisory Authority (FAFAA).
b.

The Director of the Office of Management and Budget.

c.

The Secretary of the Department of Economic Development and

Commerce.
The Executive Director of FAFAA shall chair the Committee.
The Committee shall meet at least once every month and as necessary from
time to time in order to expedite the works, and at the time and place deemed
convenient. Provided, that the members of the Committee shall not earn any wages
whatsoever nor receive per diems for discharging the duties and authorities entrusted
to them under this Act. Provided, further, that none of the provisions herein shall
apply to real property of the Industrial Development Company, the Government
Development Bank, the Land Administration, the Convention Center District
Authority and the subsidiaries thereof, respectively, insofar as these have established
as of the effective date of this Act, a process for the sale of real property that is
consistent with this Chapter.
Section 5.04.- Executive Director
Once the Committee is constituted, it shall designate an Executive Director
who shall have all the powers delegated by the Committee relating to the
implementation of the public policy set forth herein. The Executive Director shall
recommend the Committee any interagency personnel transfers in order to designate
human resources to achieve the objectives of this Act in accordance with Act No. 82017. The Committee shall designate the location of the Office of the Executive
Director.
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Section 5.05.- Powers of the Committee
The Committee shall have the following powers:
a.

To approve rules, regulations, circular letters, and guidelines as are

necessary to discharge their duties and functions.
b.

To adopt an official seal and alter it as convenient.

c.

To sue and be sued in its own name.

d.

To negotiate and execute contracts, process the disposal of real property

of the Executive Branch of the Government of Puerto Rico as well as any
instruments and agreements, with natural or juridical persons, as are necessary or
convenient to exercise the powers and discharge the functions herein conferred.
e.

To bring any judicial action to protect or enforce the public policy

established in this Act.
f.

To appoint officials, agents, and employees as are necessary to properly

achieve the objectives and purposes for which the Committee was created, and
establish the powers, faculties, and duties, as well as the terms and conditions of
employment as provided in this Act. Provided, that appointments shall be made in
accordance with the provisions of Act No. 8-2017.
g.

To contract personnel to conduct live outcry auctions, in accordance

with the provisions of this Chapter and the regulations adopted for such purposes.
h.

To establish real estate investment trusts similar in nature to the trusts

defined in Section 1082.01(a) of Act No. 1-2011, as amended, known as the “Internal
Revenue Code for a New Puerto Rico.”
i.

To contribute real property to any real estate investment trust created

pursuant to Section 5.05(h) of this Act. The Government shall participate in any
development carried out by the companies making contributions in accordance with
this subsection.
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Section 5.06.- Duties and Obligations of the Committee
For the purpose of implementing the public policy herein set forth, the
Committee shall have the following duties:
a.

To prescribe by regulations a uniform, efficient, and effective

procedure for the disposal and transfer of the real property of the Executive Branch
of the Government of Puerto Rico, whether through live outcry auction, sealed bid,
or direct sales. Such procedure shall provide for a fair competition system that
guarantees the public interest. The Committee shall clearly provide the
circumstances under which a direct sales shall be conducted.
b.

To coordinate, in conjunction with the Real Property Reviewing Board

created by virtue of Act No. 235-2014, the preparation and/or update of an official
inventory of all the real property of every agency, entity, instrumentality, and public
corporation of the Executive Branch of the Government of Puerto Rico, excluding
the property of the University of Puerto Rico.
c.

To obtain from the Real Property Reviewing Board a certification

including every surplus real property available for disposal to be outfitted by any
agency, entity, instrumentality, or public corporation of the Executive Branch of the
Government of Puerto Rico.
d.

To evaluate every request for purchase, lease, or other conveyance of

ownership of real property submitted by any natural or juridical person, whether for
profit or not, including municipalities, and to ensure compliance with this Act and
any rules and regulations approved by the Committee.
e.

To conduct any type of study, inspection, analysis, or other transaction

relating to real property, including to ensure that such property is properly recorded
in the Property Registry and have the title and meet any other requirement
established by the laws in effect.
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To appraise any real property subject to disposal. To conduct such

appraisal, the Committee may require and use personnel as needed, by virtue of the
mechanism provided therefor under Act No. 8-2017.
Section 5.07.- Real Property Disposal
The disposal of real property of the Executive Branch of the Government of
Puerto Rico shall be governed by a fair and transparent process whereby participants
are afforded equal opportunities, always safeguarding the public interest and
welfare. For such purposes, any disposal shall be conducted in accordance with the
purposes established in this Act while maintaining a balance between the need to
increase the State’s revenues, promote economic development, ensure the wellbeing
of the society, and/or create jobs.
The Committee shall dispose of real property using as a basis the fair market
value to be determined by the appropriate evaluation and appraisal procedure, or by
assuring that the property is used for the benefit of the public interest.
The Executive Director of the Committee or his representative may serve as
an authorized agent to carry out any transaction related to the title of the real
property.
Section 5.08.- Conflict of Interests
Any conflict of interest that may arise among the members of the Board while
discharging their functions under this Act shall be addressed in accordance with the
provisions of Act No. 1-2012, as amended, known as the “Puerto Rico Government
Ethics Act of 2011.”
Section 5.09.- Savings Clause
No real property of the Executive Branch of the Government of Puerto Rico
used as housing by any person having the usufruct thereof shall be disposed of.
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CHAPTER 6.- PUERTO RICO GOVERNMENT ACCOUNTING ACT
Section 6.01.- A new subsection (o) is hereby added to Section 3 of Act No.
230 of July 23, 1974, as amended, known as the “Puerto Rico Government
Accounting Act,” to read as follows:
“Section 3.- Definitions
When used in this Act, the following terms shall mean:
(a)

…

…
(o)

Special Appropriations – Appropriations approved through Joint

Resolutions that limit the use of the allocated funds.”
Section 6.02.- Subsection (b) is hereby amended and a new subsection (e) is
hereby added to Section 7 of Act No. 230 of July 23, 1974, as amended, known as
the “Puerto Rico Government Accounting Act,” to read as follows:
“Section 7.- Deposit of Public Funds
a)

…
All public funds of the agencies which are not allocated by law for a

specific purpose, shall be credited to the General Fund of the Commonwealth
Treasury and shall be deposited entirely in the Secretary’s checking account or in
any other bank account he may deem convenient to establish. Likewise, it is hereby
provided, that as of July 1st, 2017, any special State fund and any other income of
the agencies and public corporations shall be deposited entirely in the State Treasury,
under the custody of the Secretary of the Treasury or the banking entity it deems
appropriate. The Secretary of the Treasury is further empowered to determine the
order of priority of the payments to be disbursed chargeable to special State funds
and other income, in accordance with the budget approved and the Fiscal Plan
without it being construed as a limitation on the powers conferred to the Governor
and the Puerto Rico Fiscal Agency and Financial Advisory Authority by virtue of
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the provisions of Act No. 5-2017. This provision shall have supremacy over any
other provision that is in contravention of or inconsistent with the provisions of this
Act. For each fiscal year, any amount in excess of the budgeted amount authorized
by the Office of Management and Budget to the agencies and public corporations
originating from special State funds shall be covered into the Budget Fund created
by virtue of Act No. 147 of June 18, 1980, as amended. This provision shall not
apply to funds allocated to municipalities on account of the Sales and Use Tax. This
provision shall not apply to funds originating from private donations received by
government entities with a social welfare function.
…
(e)

As of July 1st, 2017, any special State funds created by law for specific

purposes shall continue to be used for the purposes for which they were allocated by
law, in accordance with the Recommended Budget of the Office of Management and
Budget and the Fiscal Plan. Likewise, the Office of Management and Budget is
hereby empowered to create a reserve under its custody, as prescribed by regulations,
which allows budget control for any item of expenditures chargeable to special State
funds and other income. Should there be any inconsistency between the law and the
use of the funds with the Fiscal Plan, the purpose provided for in the Fiscal Plan
approved in accordance with PROMESA shall prevail.”
Section 6.03.- Subsections (h), (l), and (m) of Section 8 of Act No. 230 of
July 23, 1974, as amended, known as the “Puerto Rico Government Accounting
Act,” are hereby amended to read as follows:
“Section 8.- Public Fund Appropriations.
(a)
…

…
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Appropriations and funds without fiscal year limitation that have

remained in the books without movement of disbursement or obligation for one (1)
year shall be deemed, for purposes of this Act, as if they had achieved their purposes;
therefore, the same shall be closed and deposited immediately in the General Fund,
except for appropriations and funds without fiscal year limitation appropriated for
carrying out the capital improvements that have been accounted for and entered in
the books. These funds shall have a term of three (3) years as of the legal
effectiveness of the appropriation, to be disbursed and to achieve the purposes for
which they were appropriated. Once said three (3)-year term elapses, any
encumbered and unencumbered balances of capital improvement funds shall be
closed and covered into Fund 301. This provision shall only apply to appropriations
made prior to Fiscal Year 2017-2018, and shall not apply to appropriations made by
the Legislative Assembly through Legislative Donations or appropriations on
account of the Sales and Use Tax.
If the agency or body receiving the capital improvements funds deems
that the term of the appropriation should be extended for a period greater than three
(3) years, said agency or body may request such an extension to the Office of
Management and Budget stating the need to keep such resources within at least three
(3) months prior to the expiration of said term. During said period, the Office of
Management and Budget shall analyze the request and determine the need to keep
the appropriation in effect, the extension term for said appropriation, and the amount
thereof. Said resources shall be rescheduled by the Legislative Assembly.
(i)

…

(l)

As a general rule, any appropriation that remains one (1) year without

…

being entered in the books shall be deemed to be automatically cancelled, and new
legislative action shall be required to use the moneys thus cancelled. In exceptional
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cases where grounds for failure to enter an appropriation in the books during said
one (1)-year term are shown, such as the delay in court determination of lawsuits,
and the impossibility of carrying out a public work due to physical, technical, or
legal difficulties, an appropriation may be accounted for even after the lapse of the
aforementioned one (1)-year term.
The Secretary shall notify the Legislative Assembly of the action
cancelling appropriations under the circumstances described in this subsection,
within thirty (30) days following the date on which said cancellation was made.
(m)

The Secretary shall transfer periodically to the surplus of the General

Fund of the State Treasury, in accordance with the law, the balances of deposit
accounts that have remained unused or without movement in the accounting books
for one (1) year, and which, in his opinion, are not necessary or do not meet the
purposes for which they were created. Provided, that any claim that the Secretary
may be required to pay with respect to said balances, after they have been transferred
as provided above, shall be paid from any available funds not otherwise
appropriated.”
CHAPTER 7.- GOVERNMENT PROCUREMENT RESERVES ACT
Section 7.01.- Section 2 of Act No. 129-2005, as amended, known as the
“Government of the Commonwealth of Puerto Rico Procurement Reserves Act,” is
hereby amended to read as follows:
“Section 2.- Declaration of Public Policy
It shall be the public policy of the Government of Puerto Rico to establish a
Reserves Program which requires the Government of Puerto Rico and its
instrumentalities to set aside at least twenty percent (20%) of the total of the item
allocated for procurement in their general budget to be allocated to micro-, smalland medium-size businesses; provided, that the fiscal situation so allows or that it
generates savings to the Treasury.
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Provided, that in an effort to continue strengthening the micro-, small-, and
medium-sized business sector, it is hereby established that the reserve percentage
for such purposes shall continue to increase gradually as follows:
1.

Thirty percent (30%) for fiscal year 2016-2017;

2.

Thirty-two percent (32%) for fiscal year 2017-2018;

3.

Thirty-five percent (35%) for fiscal year 2018-2019;

4.

Thirty-eight percent (38%) for fiscal year 2019-2020;

5.

Forty percent (40%) for fiscal year 2020-2021;

This gradual increase shall be applied if the Office of Management and Budget
establishes that the fiscal situation allows for said increase or if savings for the
treasury are generated. Moreover, the Secretary of the Treasury shall be required to
set aside at least three percent (3%) of the cash flow received to pay the item
allocated for the procurement of supplies from micro-, small-, and medium-sized
businesses whole invoices have been processed correctly by the departments,
agencies, instrumentalities, entities, municipalities, and public corporations of the
Government to which this Act applies.”
Section 7.02.- Subsection (1) of Section 6 of Act No. 129-2005, as amended,
known as the “Government of the Commonwealth of Puerto Rico Procurement
Reserves Act,” is hereby amended to read as follows:
“Section 6.- Reserves Program
(1)

A new expense item shall be created to which twenty percent (20%) of

the procurement budget item of each agency shall be allocated. Provided, that the
procurement budget item of each agency shall increase thirty percent (30%) for
Fiscal Year 2016-2017; thirty-two percent (32%) for Fiscal Year 2017-2018; thirtyfive percent (35%) for Fiscal Year 2018-2019; thirty-eight percent (38%) for Fiscal
Year 2019-2020; and forty percent (40%) for Fiscal Year 2020-2021; provided, that
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the fiscal situation so allows. The OMB shall prescribe by regulations the
requirements to comply with said reserve percentage.
…”
CHAPTER 8.- EXCISE TAX ON CIGARETTES AND TOBACCO-DERIVED
PRODUCTS
Section 8.01.- Section 3020.05 of Act No. 1-2011, as amended, is hereby
amended to read as follows:
“Section 3020.05.- Cigarettes
(a)

An excise tax of seventeen dollars ($17.00) shall be imposed, paid, and

collected on each hundred or fraction of one hundred (100) cigarettes. For purposes
of this Code, the term ‘cigarette’ shall mean any product that contains nicotine and
is intended to be burnt or heated under ordinary conditions of use, and which consist
of or contains:
(1)

Any roll of finely cut natural or synthetic tobacco or any other

finely cut natural vegetable or synthetic matter, or any mixture thereof, or any other
finely cut solid matter or substance wrapped in paper or in any substance or material
not containing tobacco which, because of its appearance, the type of tobacco used in
the filler, or its packaging and labeling, is likely to be used, offered to, or purchased
by, consumers as a cigarette; and
(2)

whose length, circumference, and weight does not exceed the

maximum length, circumference, and weight prescribed by the Secretary through
regulations, circular letter, or other administrative determination of general nature.
(b)

Cigarettes manufactured, introduced, sold, conveyed, used, or

consumed in Puerto Rico shall have affixed on the boxes, packages, or packs in
which they are packed, a label with the information and characteristics as prescribed
by regulations. Each cigarette box, package, or pack must bear the word ‘tributable’
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or ‘taxable’ stamped on a visible place and in clear and legible form. These
provisions shall not apply to exempt cigarettes under Section 3030.18 of this Code.”
Section 8.02.- A new Section 3020.05A is hereby added to Act No. 1-2011,
as amended, to read as follows:
“Section 3020.05A.- Cigarettes, Cigars, Snuff, Cigarette Paper, and Cigarette
Tubes
(a)

In addition to any other excise tax imposed under this Subtitle, an excise

tax of up to eight dollars and fifty cents ($8.50) shall be imposed, paid, and collected
on each hundred or fraction of one hundred (100) cigarettes.
(b)

An excise tax shall be imposed, paid, and collected on any cigarette,

snuff, cigarette paper, and tube, as provided below:
(1)

Cigars: Twenty-five dollars and fifty cents ($25.50) for every

pound or fraction thereof.
(2)

Loose Tobacco: Twenty-five dollars and fifty cents ($25.50) for

every pound or fraction thereof.
(3)

Cigarette Paper: Three dollars ($3.00) for every fifty papers or

fraction thereof that does not exceed six and a half inches (6½”). If cigarette papers
measure more than six and a half inches (6½”) in length, every two and three quarters
of an inch (2¾”), or fraction thereof, shall be considered one (1) cigarette paper.
(4)

Cigarette Tubes: Three dollars ($3.00) for every fifty cigarette

tubes or fraction thereof that does not measure more than six and a half inches (6½”).
If cigarette tubes measure more than six and a half inches (6½”) in length, every two
and three quarters of an inch (2¾”), or fraction thereof, shall be considered one (1)
cigarette tube.
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Definitions – For purposes of this Section and of any applicable

provision of this Subtitle, the following terms shall have the meaning stated below:
(1)

Cigar – Shall mean any product that contains nicotine and is

intended to be burnt or heated under ordinary conditions of use, and which consist
of or contains:
(i)

Any roll of finely cut natural or synthetic tobacco or any

other finely cut natural vegetable or synthetic matter, or any mixture thereof, or any
other finely cut solid matter or substance wrapped in paper, leaf tobacco, or in any
substance or material which, because of its appearance, the type of tobacco used in
the filler, or its packaging and labeling, is likely to be used, offered to, or purchased
by, consumers as a cigar, cigarillos, little cigar or any other product; and
(ii)

other than a cigarette, as such term is defined in Section

3020.05 of this Code.
(2)

Loose Tobacco – Shall mean any type of tobacco whether or not

mixed with any other substance, which is not wrapped in any material, and that
because of its appearance, the type of tobacco used in the filler, or its packaging or
labeling, is likely to be used, offered to, or purchased by, consumers as roll-yourown tobacco or pipe tobacco. This term also includes whole tobacco leaves.
(3)

Cigarette Paper – Shall mean any paper, or any other material

other than tobacco used to roll cigarettes or cigars.
(4)

Cigarette Tube – Shall mean a cigarette made into a hollow

cylinder for use in making cigarettes or cigars.
(d)

The cigars, loose tobacco, cigarette wrappers, and cigarette tubes that

are manufactured, introduced, sold, conveyed, used, or consumed in Puerto Rico
shall have affixed on the boxes, packages, or packs in which they are packed, a label
with the information and characteristics as prescribed by regulations. Each box,
package, or pack of cigars, loose tobacco, cigarette wrappers, and cigarette tubes

Case:17-03283-LTS Doc#:3126-4 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit Law 26 of 2017 (4A Spanish 4B English) Page 190 of 200
99

Desc:

must bear the word ‘tributable’ or ‘taxable’ stamped on a visible place and in clear
and legible form. In those cases in which the good is sold individually, it shall bear
the word ‘tributable’ or ‘taxable’ stamped on a visible place and in clear and legible
form as prescribed by the Secretary. These provisions shall not apply to exempt
goods under Section 3030.18 of this Code.”
Section 8.03.- Section 3020.13 of Act No. 1-2011, as amended, is hereby
amended to read as follows:
“Section 3020.13.- Smokeless Tobacco
(a)

An excise tax shall be imposed, paid, and collected on smokeless

tobacco manufactured in or imported into Puerto Rico. For purposes of this subtitle,
the term ‘smokeless tobacco’ shall mean any tobacco-derived product that:
(1)

Is intended to be consumed without creating combustion or

(2)

Is found or sold in foil packages, pouches, and/or in discrete

burning, and

single-use unit, in the form of lozenges, tablets, pouches, and dissolvable strips,
among others.
(b)

The excise tax provided in this Section shall be imposed as follows:
(1)

Chewing Tobacco: One dollar ($1.00) for every pound or

fraction thereof. From May 1st, 2017, the excise tax shall be five dollars ($5.00) for
every pound or fraction thereof.
(2)

Snuff or any other tobacco-derived product: Three dollars and

two cents ($3.02) for every pound or fraction thereof. From May 1st, 2017, the excise
tax shall be four dollars and fifty-three cents ($4.53) for every pound or fractions
thereof.
(c)

Tobacco-derived products manufactured, introduced, sold, conveyed,

used, or consumed in Puerto Rico shall have affixed upon the boxes, packages, or
packs in which they are packed, a label with the information and characteristics as
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are prescribed by regulation. Every cigarette box, package, or pack must bear the
word ‘tributable’ or ‘taxable’ stamped on a visible place and in clear and legible
form. These provisions shall not apply to goods exempt under Section 3030.18 of
this Code.”
Section 8.04.- Section 3020.14 of Act No. 1-2011, as amended, is hereby
amended to read as follows:
“Section 3020.14.- Appropriation of Funds
The Secretary of the Treasury shall deposit any revenues collected by virtue
of Sections 3020.05, 3020.05A, 3020.13, and 3020.15 directly in the General Fund.”
Section 8.05.- A new Section 3020.15 is hereby added to Act No. 1-2011, as
amended, to read as follows:
“Section 3020.15.- Electronic Cigarettes, Nicotine Cartridges, and Vaporizers
(a)

Definitions.- For purposes of this Section and of any applicable

provisions of this Subtitle, the following terms shall have the meaning stated below:
(1)

Electronic Cigarette.- Shall mean any noncombustible product

that employs a heating element, power source, electronic circuit, or other electronic,
chemical, or mechanical means that can be used to produce vapor from nicotine in a
solution or other form, which because of its appearance, size, or its packaging and
labeling, is likely to be used, offered to, or purchased by, consumers as an electronic
cigarette, vaporizer, or electronic pipe.
(2)

Nicotine Cartridge.- Shall mean a vapor cartridge or any other

container holding liquid nicotine that is intended to be used with or in an electronic
cigarette or vaporizer.
(3)

Vaporizer.- Shall mean any noncombustible product that

employs a heating element, power source, electronic circuit, or other electronic,
chemical, or mechanical means that can be used to produce vapor from nicotine in a
solution or other form, which cannot be considered an electronic cigarette according
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to the definition of preceding paragraph (1). This term shall include, without it being
understood as a limitation, hookas and vaporizers used to administer drugs not
approved by the Food and Drug Administration (FDA).
(b)

An excise tax shall be imposed, paid, and collected on electronic

cigarettes, nicotine cartridges, and vaporizers as follows:
(1)

Electronic Cigarette: Three dollars ($3.00) for every electronic

(2)

Nicotine Cartridges: Five cents ($0.05) for every millimeter of

cigarette.

nicotine solution or any other substance, whether it contains nicotine or not, in each
nicotine cartridge. This excise tax shall not be prorated.
(3)
(c)

Vaporizers: Six dollars ($6.00) for every unit.

Electronic cigarettes, nicotine cartridges, and vaporizers manufactured,

introduced, sold, conveyed, used, or consumed in Puerto Rico shall have affixed
upon the boxes, packages, or packs in which they are packed, a label with the
information and characteristics as prescribed by regulation; provided, that nicotine
cartridges shall indicate in their boxes, packages, or packs the actual milliliters of
nicotine solution, as prescribed by the Secretary. Every box, package, or pack must
bear the word ‘tributable’ or ‘taxable’ stamped on a visible place and in clear and
legible form. In those cases in which the good is sold individually, it shall bear the
word ‘tributable’ or ‘taxable’ stamped on a visible place and in clear and legible
form as prescribed by the Secretary. These provisions shall not apply to exempt
goods under Section 3030.18 of this Code.”
Section 8.06.- Section 3030.18 of Act No. 1-2011, as amended, is hereby
amended to read as follows:
“Section 3030.18.- Exemption on Cigarettes, Cigars, Loose Tobacco,
Cigarette Paper, Cigarette Tubes, Chewing Tobacco, Snuff, Electronic Cigarettes,
Nicotine Cartridges, and Vaporizers
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Cigarettes, cigars, loose tobacco, cigarette paper, cigarette tubes,

chewing tobacco, snuff, electronic cigarettes, nicotine cartridges, and vaporizers
sold or transferred to foreign-flag and United States ships and those sold to foreign
warships and to ships of a foreign country on courtesy visits to Puerto Rico, shall be
exempt from the tax imposed in this Subtitle. This exemption shall only be allowed
when the cigarettes, cigars, loose tobacco, cigarette paper, cigarette tubes, chewing
tobacco, snuff, electronic cigarettes, nicotine cartridges, and vaporizers are delivered
in accordance with the rules and procedures established by the Secretary, and the
violation thereof shall entail the obligation of the importer or the distributor, as the
case may be, to pay the corresponding excise taxes. Any importer or distributor who
wishes to avail himself of this exemption shall post a bond to respond for the
payment of said excise taxes.
(b)

Likewise, cigarettes, cigars, loose tobacco, cigarette paper, cigarette

tubes, chewing tobacco, snuff, electronic cigarettes, nicotine cartridges, and
vaporizers which, having been withdrawn from the factories or ports, are removed
from the market because they are unsuitable for regular consumption, shall be
exempt from the payment of excise taxes; provided, they are destroyed under the
supervision of the Secretary. In such case, the Secretary shall refund or credit the tax
to the person who paid it.
(c)

Furthermore, cigarettes, cigars, loose tobacco, cigarette paper, cigarette

tubes, chewing tobacco, snuff, electronic cigarettes, nicotine cartridges, and
vaporizers shall be exempt from the excise tax imposed in this Subtitle when these
are sold or transferred to users, as defined in Act No. 23-1991, as amended, of post
exchanges, canteens, or other facilities operated by the Puerto Rico National Guard
Institutional Trust or the Concessionaire thereof.
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Cigarettes, cigars, loose tobacco, cigarette paper, cigarette tubes,

chewing tobacco, snuff, electronic cigarettes, nicotine cartridges, and vaporizers
manufactured in or introduced into Puerto Rico for export shall be exempt from the
excise tax imposed in this Subtitle subject to the requirements or conditions
prescribed by the Secretary through regulations; provided, that said exemption shall
not apply to cigarettes, cigars, loose tobacco, cigarette paper, cigarette tubes,
chewing tobacco, snuff, electronic cigarettes, nicotine cartridges, and vaporizers
sold in Shops and Air or Maritime Terminals to persons who remain within the
United States customs territory.”
Section 8.07.- Subsection (a) of Section 3050.01 of Act No. 1-2011, as
amended, is hereby amended to read as follows:
“Section 3050.01.- License Fees for Wholesale or Retail Dealers of Certain
Goods
(a)

Any wholesale or retail dealer of any of the goods listed hereinafter,

who sells the goods at a fixed place or as an itinerant merchant, shall pay an annual
tax as a license fee at the rate established in the following table:
DEALERS
Cigarettes – Wholesaler
Cigarettes – Retailer Fixed Place, Itinerant
Merchant and for each Cigarette Vending Machine
Cigarette Wholesales from Motor Vehicles –
per vehicle
Fuel – Wholesaler
Fuel – Retailer
Retailer – Sale of Alcoholic Beverages, Cigarettes,
and Vehicle Parts and Accessories – per venue
Motor Vehicles – Dealers

FEES
$750
$300
$300
Class A
Class B
Class A
Class B

$6,000
$2,500
$900
$100

Class A
Class B

$200
$1,000
$200
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Vehicle Parts and Accessories Retail and
Wholesale
Retail Dealers in Cigarettes and Alcoholic
Beverages for a Limited Time (15 days)
Retail Dealers – Auto Shows for a Limited Time
(Vehicles, Parts, and Accessories) (15 days)
Concrete – Manufacturer or Wholesale Dealer
Gunsmith – Dealer in Weapons and Ammunition

Class A
Class B
Class C

Desc:

$2,000
$800
$100
$25
$100

Class A
Class B
Class C

$250,000
$200,000
$80,000
$200

(1) …
…”
Section 8.08.- A new subsection (d) is hereby added to Section 6042.08 of Act
No. 1-2011, as amended, to read as follows:
“Section 6042.08.- Cigarette-related Crimes
(a)

…

(b)

…

(c)

…

(d)

Any person shall be guilty of a misdemeanor and shall be punished by

a five thousand dollar ($5,000)-fine if:
(1)

He acquires cigarettes, cigars, loose tobacco, cigarette paper,

cigarette tubes, chewing tobacco, snuff, electronic cigarettes, nicotine cartridges, or
vaporizers as a user, as defined in Act No. 23-1991, as amended, in post exchanges,
canteen, or other facilities operated by the Puerto Rico National Guard Institutional
Trust or the Concessionaire thereof, and subsequently sells or transfers the
cigarettes, cigars, loose tobacco, cigarette paper, cigarette tubes, chewing tobacco,
snuff, electronic cigarettes, nicotine cartridges, or vaporizers thus acquired to any
person who is not entitled to the exemption provided in subsection (c) of Section
3030.18 of this Code; or
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He acquires cigarettes, cigars, loose tobacco, cigarette paper,

cigarette tubes, chewing tobacco, snuff, electronic cigarettes, nicotine cartridges, or
vaporizers at Post Exchanges located in military facilities of the United States of
America in Puerto Rico, and subsequently sells or transfers the cigarettes, cigars,
loose tobacco, cigarette paper, cigarette tubes, chewing tobacco, snuff, electronic
cigarettes, nicotine cartridges, or vaporizers thus acquired to any person who is not
entitled to acquire said goods from said establishments.”
Section 8.09.- Subsection (a) of Section 6042.15 of Act No. 1-2011, as
amended, is hereby amended to read as follows:
“Section 6042.15.- Penalty for Failure to File Excise Tax Declaration and
Monthly Excise Tax Return
(a)

Any person required to file the Excise Tax Declaration, the Monthly

Excise Tax Return, or the Bill of Sale that fails to file such return as required in
Sections 3020.08(c)(8), 3020.09(c), and 3020.10, in the form, date, and manner
prescribed therein, shall be imposed a penalty of one hundred dollars ($100) or ten
percent (10%) of the tax obligation established in said declaration or return,
whichever is higher.
(b)

…”

Section 8.10.- Transitory Provisions
(a)

Any person subject to the annual tax on account of license fee under

Section 3050.01 of Act No. 1-2011 that, as of May 1st, 2017, holds a Retail or
Wholesale Dealer License in effect shall be subject to the new rates provided in
Section 8.07 of this Act after the due date to pay the appropriate license fee in
accordance with subsection (b) of Section 3060.08 of Act No. 1-2011.
(b)

The Secretary of the Treasury shall prescribe by regulations, circular

letter, or other administrative determination of general nature, the necessary rules
for the application of these transitory provisions.
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CHAPTER 9.- EMERGENCY FUND
Section 9.01.- Section 2 of Act No. 91 of July[sic] 21, 1966, as amended, is
hereby amended to read as follows:
“Section 2.Beginning Fiscal Year 1995-96, the Emergency Fund shall be capitalized
annually by an amount not less than one-fifth of one percent (0.2%) of the total of
the Joint Resolution for the Budget. Beginning Fiscal Year 1998-99, said
contribution shall be not less than one percent (1%) of the total net revenues for the
previous fiscal year. Provided, that, through Fiscal Year 2020-2021, said
contribution shall be at least ten million dollars ($10,000,000). From Fiscal Year
2020-2021 and thereafter, said contribution shall not be less than zero point five
percent (0.5%) of the estimated net revenues submitted by the Department of the
Treasury to prepare the Recommended Budget chargeable to the General Fund. The
Governor of Puerto Rico and the Director of the Office of Management and Budget,
by delegation of the latter, may direct that any amount in excess of the amount herein
fixed from any source of income be deposited in the Fund, when deemed convenient.
The balance of said Emergency Fund shall never exceed one hundred fifty million
dollars ($150,000,000).”
CHAPTER 10.- FINAL PROVISIONS
Section 10.01.- Immunity Relating to Lawsuits and Forums
This Act shall not affect the immunity of the State and the officials and
officers thereof in connection with lawsuits and forums. None of the provisions of
this Act authorizes tort claims against the State, its officials or employees for actions
or omissions of the latter resulting from the enforcement of this Act. None of the
provisions herein constitute a waiver of the sovereign immunity of the Government
of Puerto Rico.
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Section 10.02.- Rules of Interpretation
The words and phrases used in this Act shall be construed within the context
and meaning approved for common and ordinary use, and the rules of interpretation
recognized under our code of laws.
Section 10.03.- Incompatibility
Any organic, general, or special law, article, or section of any Act, guidelines,
collective bargaining agreements, agreements, supplementary agreements,
administrative orders, policies, employment manuals, circular letters, certifications,
regulations, rules and employment conditions, policy letters, job classification or pay
plans, contract letters, and/or applicable provisions that are in contravention of the
provisions of this Act are hereby repealed.
Section 10.04.- Supremacy
The provisions of this Act and the regulations or rules adopted thereunder
shall prevail over any other provision of law, regulations, or rules that are
inconsistent with the former.
Section 10.05.- Severability
If any clause, paragraph, subparagraph, sentence, word, letter, article,
provision, section, subsection, title, chapter, subchapter, heading, or part of this Act
were held to be null or unconstitutional, the ruling, holding, or judgment to such
effect shall not affect, impair, or invalidate the remainder of this Act. The effect of
said holding shall be limited to the clause, paragraph, subparagraph, sentence, word,
letter, article, provision, section, subsection, title, chapter, subchapter, heading, or
part of this Act thus held to be null or unconstitutional. If the application to one
person or circumstance of any clause, paragraph, subparagraph, sentence, word,
letter, article, provision, section, subsection, title, chapter, subchapter, heading, or
part of this Act were held to be null or unconstitutional, the ruling, holding, or
judgment to such effect shall not affect or invalidate the application of the remainder
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of this Act to such persons or circumstances where it may be validly applied. It is
the express and unequivocal will of this Legislative Assembly that the courts enforce
the provisions and application thereof to the greatest extent possible, even if it
renders ineffective, nullifies, invalidates, impairs, or holds to be unconstitutional any
part thereof, or even if it renders ineffective, invalidates, or holds to be
unconstitutional the application thereof to any person or circumstance. This
Legislative Assembly would have approved this Act regardless of any determination
of severability that the Court may make.
Section 10.06.- Effectiveness
This Act shall take effect immediately after its approval.
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CERTIFICATION
I hereby certify to the Secretary of State that the following Act No. 26-2017 (H. B. 938)
of the 1st Regular Session of the 18th Legislative Assembly of Puerto Rico:

AN ACT

to create the “Fiscal Plan Compliance Act,” in order to take measures as
necessary to adjust the existing legal and juridical framework so as to allow
the fullest compliance with the Fiscal Plan approved by the Financial
Oversight Board, created by virtue of the Federal Law PROMESA; establish
a uniform fringe benefit system, which includes the Christmas bonus and
the healthcare plan contribution, for all the government employees and
officials of the agencies, instrumentalities, and public corporations of the
Government of Puerto Rico, except for the University of Puerto Rico; […]

has been translated from Spanish to English and that the English version is correct.
In San Juan, Puerto Rico, on this 13th day of December, 2017.

Orlando Pagán-Ramírez
Acting Director
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COMMONWEALTH OF PUERTO RICO
LA FORTALEZA
SAN JUAN, PUERTO RICO

Administrative Bulletin No. OE-2016-018
EXECUTIVE ORDER OF THE GOVERNOR OF THE COMMONWEALTH OF
PUERTO RICO, HON. ALEJANDRO J. GARCIA PADILLA, UNDER
ARTICLES 201 AND 202 OF LAW 21-2016, KNOWN AS THE “PUERTO RICO
EMERGENCY MORATORIUM AND FINANCIAL REHABILITATION ACT,”
TO DECLARE A STATE OF EMERGENCY FOR THE PUERTO RICO
HIGHWAYS AND TRANSPORTATION AUTHORITY (THE “HTA”) UNTIL
JUNE 30, 2016, SUSPENDING THE OBLIGATION OF THE ACT TO
TRANSFER OR DEPOSIT IN FINANCIAL INSTITUTIONS OR ANY OTHER
ENTITY ACTING AS A FISCAL AGENT ANY REVENUE FROM TOLLS OR
ANY OTHER REVENUE RECEIVED, AND AUTHORIZES THE
IMPLEMENTATION OF ANY OTHER REASONABLE AND NECESSARY
MEASURES FOR THE CONTINUED PROVISION OF ESSENTIAL SERVICES
TO PROTECT THE HEALTH, SAFETY, AND WELL-BEING OF THE
RESIDENTS OF THE COMMONWEALTH OF PUERTO RICO.
WHEREAS:

On April 6, 2016, I signed Law 21-2016, known as the “Puerto Rico
Emergency Moratorium and Financial Rehabilitation Act” (the “Law”).
The terms that are capitalized in this Executive Order but are not defined
herein shall have the meaning assigned to such terms in the Law.

WHEREAS:

Article 108 of the Law establishes that during the Covered Period the
Governor shall prioritize the essential services over the payment of debt
not only to provide for the health, security, and well-being of the residents
of the Commonwealth of Puerto Rico (the “Commonwealth”) but also to
avoid further economic contraction and additional fiscal and humanitarian
crises which would materially worsen the repayment of Puerto Rico’s
bondholders.

WHEREAS:

On April 8, 2016, pursuant to Articles 201 and 203 of the Law, I approved
Administrative Bulletin No. OE-2016-10 ( “OE-2016-10”) to declare a
State of Emergency for the Government Development Bank (the “GDB”),
stabilize restrictions on withdrawals from the GDB and implement other
reasonable and necessary measures to allow GDB to continue carrying on
its business operations. On April 30, 2016, under Article 201 and
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202 of the Law, I approved Administrative Bulletin No. OE-2016-14 (
“OE-2016-14”) to declare a moratorium on the payment of certain
obligations of the GDB and to implement other reasonable and necessary
measures to continue essential lending services to protect the health,
security, and well-being of the residents of the Commonwealth, among
other things.
WHEREAS:

The fiscal crisis of the Commonwealth has substantially affected various
public entities and instrumentalities, including, but not limited to the
Puerto Rico Highways and Transportation Authority (the “HTA”).

WHEREAS:

Historically, the HTA has relied on different sources of revenue and
liquidity for the provision of essential services to the residents of the
Commonwealth, which includes the maintenance and operation of the
roads, bridges, and highways of the Commonwealth. The reference
revenue and liquidity principally consists of: (1) revenue derived from
tolls and other charges imposed by the HTA for the use of its transit
facilities (in English traffic facilities) (the “Toll Revenues” and in English
Toll Revenues); (2) revenue received from the gasoline tax earmarked for
the HTA under Law Number 75 of June 23, 1965; (3) revenue received
from certain gasoline taxes, gas oil and diesel oil that is earmarked for the
HTA pursuant to Law 223 of November 30, 1995; (4) revenue received
from a special annual fee on motor vehicle licenses earmarked for the
ACT pursuant to Law 9 of August 12, 1982, as amended; (5) revenue
received from taxes imposed on crude oil earmarked for the HTA under
Law 34 of July 16, 1997(the revenue referred to in section (1) through (5)
under this Clause, collectively referred to as, the “Revenue from
Resolutions 68/98”); (6) revenue derived from taxes imposed on
cigarettes, fees on vehicle licenses, and surpluses from petroleum taxes
earmarked for the HTA pursuant to Laws 30 and 31, both passed on June
25, 2013 (collectively referred to as, the “Revenue from Laws 30-31”); (7)
liquidity from an agreement with the GDB according to which the GDB
issues loans to the HTA; (8) funds received by the HTA from the federal
Government for conducting federal highway assistance programs under
Title 23 of the United States Code (the “Federal Highway Revenue”); and
(9) funds received by the HTA from the federal Government for
conducting transit assistance programs
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under Title 23 of the United State Code (the “Federal Transit Funds”). As
a result of the Commonwealth’s fiscal crisis, the availability of this
revenue, funds and liquidity has significantly diminished in the past six (6)
months.
WHEREAS:

The HTA previously issued bonds under Puerto Rico Highway and
Transportation Authority Resolution No. 68-18, passed on June 13, 1968
(which authorizes and guarantees the HTA’s Highways Revenue Bonds)
and Resolution of the HTA Number 98-06, approved February 26, 1998
(which authorizes and guarantees the HTA’s Transportation Revenue
Bonds) (collectively, “Resolutions 68/98”). On November 30, 2015,
under Section 8 of Article VI of the Constitution of the Commonwealth, I
approved Administrative Bulletin No. OE-2015-046 ( “OE-2015-046”),
through which, among other things, the Secretary of the Treasury of
Puerto Rico was ordered to retain the revenues assigned to the HTA and
reallocate them to the payment of the Commonwealth’s public debt and to
guaranteeing essential services for the residents of the Commonwealth
(the “HTA’s Retained Funds.”) The principal and interest of the bonds
issued under the 68/98 Resolutions are guaranteed in part and are paid in
part from the HTA’s Retained Funds. The Toll Revenues, which are not
retained funds subject to OE-2015-046, also guarantee part of the payment
of the debt issued under Resolutions 68/98. In accordance with the 68/98
Resolutions, whatever excess related to the HTA’s Retained Funds and the
Toll Revenues after the required deposits and the repayment of services of
the debt shall be returned to the HTA for the payment of its expenses and
operations. After the approval of OE-2015-046, which orders the
retention of the HTA’s Retained Funds, the HTA experimented with a
significant decrease in its liquidity, which was exacerbated by the fact that
the HTA, in complying with Resolutions 68/98, continued to remit the
entirety of the Toll Revenues to the bond trustee for the servicing of the
debt issued under Resolutions 68/98.

WHEREAS:

The HTA and the GDB are parties to that certain Loan Agreement, dated
August 28, 2013, through which the HTA obtained a revolving line of
credit from the GDB (the “GDB Loan”). As a condition of the GDB
Loan, the HTA and the GDB granted certain Assignment and Security
Agreement, agree the same day, through which the HTA transferred to the
GDB its
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rights to receive the Revenue from Laws 30-31 as a way to guarantee the
repayment of the GDB Loan and other amounts owed to the GDB. In its
attempts to deal with the liquidity crisis of the HTA and to guarantee the
continued provision of the essential services of the HTA to protect the
health, security and the wellbeing of the residents of the Commonwealth,
the GDB and the HTA entered into an agreement through which the GDB
has promised to transfer to the HTA certain funds to cover the operational
costs and expenses of the HTA. On April 1, 2016, the GDB informed the
HTA that it did not have the financial capacity to continue to transfer said
funds, thus creating a major liquidity problem for the HTA, threatening
the continued provision of the essential services to protect the health,
security and the wellbeing of the residents of the State and placing under
risk the HTA’s ability to receive the Federal Highway Revenue and the
Federal Transit Funds.
WHEREAS:

On April 19, 2016, the HTA amended its Highway Alliance Contracts PR22 and PR-5 with Autopistas Metropolitanas de Puerto Rico, LLC (the
“Concessionaire”) to assign certain rights to the Concessionaire. In
exchange for those rights, the Concessionaire made an initial $100 million
(the “Initial Payment”) and will make a $15 million deferred payment
upon the implementation of certain multidirectional lanes or on June 30,
2017, whichever occurs first. In accordance with Article 17 of Law 292009, as amended (“APP Law), the Financial Advisory Authority and Tax
Agency of Puerto Rico (the “AAFAF”), after consulting with the Office of
Management and Budget (the “OGP”), submitted for consideration by the
Governor a missive list of recommendations for the use of the Initial
Payment. The GDB also made a recommendation regarding the potential
uses of these funds. On May 9, 2016, after thoroughly evaluating the
recommendations of the OGP, the GDB and the AAFAF, considering the
complicated situation regarding liquidity facing the Commonwealth, the
GDB and other government entities, by virtue of the power granted under
Articles 9(g)(iv) and 17 of the APP Laws, the Governor authorized that
the funds be used for the payment of essential services, as proposed by the
AAFAF and the OGP.
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WHEREAS:

This situation has provoked a state of public emergency that warrants the
declaration, under Article 201 of the Law, for a state of emergency for the
HTA and suspending certain obligations of the HTA to guarantee the
benefit of essential services related to the health, safety, and well-being of
the residents of the Commonwealth. This state of emergency shall have a
brief duration stated herein and shall not affect the collection rights of any
creditor of the HTA, as the trustee of the bonds issued under Resolutions
68/98 has received and has at its disposal sufficient funds to pay its debts
until next year.

WHEREFORE:

I, ALEJANDRO J. GARCIA PADILLA, Governor of this
Commonwealth, under the powers inherent to my position and the
authority vested in me by the Constitution of the Commonwealth, hereby
provide for the following:

ONE:

In accordance with Article 201 of the Law, I hereby declare a state of
emergency for the HTA and state an Emergency Period for the HTA until
June 30, 2016, so as to protect the health, security, and well-being of the
residents of the Commonwealth.

TWO:

This Executive Order does not declare an Emergency Period for any
Government Entity except the HTA and does not impose a moratorium on
any obligation of the HTA. This Executive Order does not authorize any
Government Entity to utilize funds that have been deposited prior to the
date of this Executive Order with a trustee or other custodian for the
payment of the Covered Obligation nor does it pretend to prevent the use
of said funds already deposited for the payment of said Covered
Obligation.

THREE:

Pursuant to Article 201 (d) of the Law, I hereby order the suspension of all
obligations of the HTA to transfer to, or deposit with, any financial
institution or authority acting as a fiscal agent under any resolution by way
of which any bonds of the HTA in circulation have been issued, the Toll
Revenues, and any other revenue assigned or received by the HTA. The
foregoing includes Toll Revenues corresponding to the bonds issued under
Resolutions 68/98, without regard to when said funds were collected.
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I hereby authorize the HTA to utilize the Toll Revenues and whatever
other revenue assigned or received by the HTA for the continuation of
provision of the essential services for the protection of the health, security,
and well-being of the residents of the Commonwealth. This Executive
Order does not affect the funds necessary for the payment of the stated
obligations in this paragraph that have been transferred or deposited by the
HTA to the pertinent trustees to account for the outstanding payments
until next year.
FOUR:

Pursuant to Article 201(b) of the Law, no actions shall be commenced and
no claims or proceedings shall be initiated or continued in any court of any
jurisdiction that is related to or arises under a Covered Obligation of the
HTA, including actions or proceedings related to the obligations stated in
the paragraph THREE of this Executive Order.

FIVE:

The Executive Director of the HTA is ordered to submit a weekly report to
the Governor itemizing the cash flow of the entity.

SIX:

SEVERABILITY. This Executive Order shall be interpreted in such a
way so as to maintain its validity, to the extent possible, in accordance
with the Constitution of the Commonwealth and the Constitution of the
United States. If any clause, paragraph, subparagraph, provision, or part of
this Executive Order is declared unconstitutional by any court or
jurisdiction, the order issued by said court to that effect shall not affect or
invalidate the remainder of this Executive Order. The effect of said order
shall be limited to the clause, paragraph, subparagraph, disposition, or part
of this Executive Order declared unconstitutional and only with respect to
the application of the same to the obligation subject to said dispute.

SEVEN:

RATIFICATION OF OE-2016-10 AND OE-2016-14. OE-2016-10, as
amended by the OE-2016-14 and the OE-2016-14 is hereby ratified and
confirmed in all aspects, as modified by this Executive Order, and it is
hereby provided that both shall expire at end of the Covered Period.
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EIGHT:

REPEAL.
Any other Executive Order that is fully or partially
incompatible with this order is hereby repealed to the extent to which such
incompatibility exists.

NINE:

EXPIRATION AND PUBLICATION. This Executive Order shall enter
into force immediately and shall remain in force until (i) June 30, 2016 or
(ii) the date upon which this order shall be revoked in writing by the
Governor, whichever occurs first. It is ordered that this shall be published
and disseminated as broadly as possible.
IN WITNESS WHEREOF, I hereby issue this Executive Order under my
signature and stamp in this Great Seal of the Commonwealth of Puerto
Rico, San Juan, Puerto Rico, today, May 17, 2016.

[affixed seal]

[signature]
ALEJANDRO J. GARCÍA PADILLA
GOVERNOR

Promulgated pursuant to the law, today May 17, 2016.

[signature]
VÍCTOR A. SUÁREZ MELÉNDEZ
DESIGNATED SECRETARY OF STATE
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COMMONWEALTH OF PUERTO RICO
LA FORTALEZA
SAN JUAN PUERTO RICO
Administrative Bulletin No. OE-2016-027
EXECUTIVE ORDER OF THE GOVERNOR OF THE COMMONWEALTH OF
PUERTO RICO, HON.ALEJANDRO J. GARCÍA PADILLA, PURSUANT TO
ACT NO. 21-2016, AS AMENDED, KNOWN AS THE “PUERTO RICO
EMERGENCY AND FINANCIAL REHABILITATION MORATORIUM ACT”,
TO ORDER THE IMPLEMENTATION OF MEASURES RELATING TO THE
PUERTO RICO INFRASTRUCTURE FINANCING AUTHORITY OF THE OF
THE COMMONWEALTH OF PUERTO RICO WHICH ARE REASONABLE
AND NECESSARY FOR THE CONTINUATION OF THE PROVISION OF
ESSENTIAL SERVICES TO PROTECT HEALTH, SAFETY. THE EDUCATION
AND WELFARE OF THE RESIDENTS OF THE COMMONWEALTH OF
PUERTO RICO.
WHEREAS:

On April 6, 2016, I signed Law 21-2016, known as the “Emergency
Moratorium and Financial Rehabilitation Act of Puerto Rico” (the “Act”),
and on April 30, 2016, I approved Administrative Bulletin No. OE-201614 (OE-2016-14) to declare, among other measures, an Emergency Period
at the Puerto Rico Infrastructure Financing Authority (“PRIFA”). The
terms that begin in capital letters in this Executive Order and which are
not defined herein will have the meanings provided to them in the Act or
in OE-2016-14, as applicable.

WHEREAS:

Over the past few weeks, the fiscal and liquidity crisis faced by the
Commonwealth of Puerto Rico (the “Commonwealth”) and its
instrumentalities, including but not limited to PRIFA, has worsened,
requiring the imposition of additional measures under the Act to continue
the provision of essential services to protect the health, education and
well-being of residents in the Commonwealth, among others, through the
valid exercise of its Police Power.

WHEREFORE:

I, ALEJANDRO J. GARCIA PADILLA, Governor of the Commonwealth
of Puerto Rico, by virtue of the powers inherent to my office and the
authority conferred upon me by the Constitution of the Commonwealth of
Puerto Rico, hereby provide as follows:
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FIRST:

OE-2016-14 will continue in force regarding its application to PRIFA,
provided that, after the date of this Executive Order, the obligations
related to the “Puerto Rico Infrastructure Financing Authority, Dedicated
Tax Fund Revenue Bond Anticipation Notes Series 2015A” notes are
declared Covered Obligations for all purposes contemplated in the Act. In
addition, any obligation to transfer funds to PRIFA or by PRIFA, with
respect to such Covered Obligations, is designated as a Listed Obligation
and such transfer is ordered suspended, including the obligation to transfer
any income from taxes pursuant to Section 3060.11A of the Puerto Rico
Internal Revenue Code of 2011 and Section 34 of Act No. 44 of June 12,
1988, as amended.

SECOND:

Pursuant to Section 201(b) of the Act, no action shall be taken, and no
claim or proceeding shall be commenced or continued in any court of any
jurisdiction with respect to any action brought in relation to the FIRST
paragraph of this Executive Order.

THIRD:

SEPARABILITY. This Executive Order shall be interpreted in such a way
as to maintain its validity, as far as possible, in accordance with the
Constitution of the Commonwealth of Puerto Rico and the Constitution of
the United States. If any clause, paragraph, sub-paragraph, provision or
part of this Executive Order is declared unconstitutional by a court with
jurisdiction, the order issued by said court for such purposes shall not
affect or invalidate the remainder of this Executive Order. The effect of
such order shall be limited to the clause, paragraph, sub-paragraph,
provision or part of this Executive Order declared unconstitutional and
only with respect to the application thereof to the particular obligation
subject to said controversy.

FOURTH:

RATIFICATION OF OE-2016-10 and OE-2016-14. Administrative
Bulletin No. OE-2016-10 (“OE-2016-10”), as amended by OE-2016-14, is
hereby ratified and confirmed, in all aspects not amended by this
Executive Order.
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FIFTH:

REPEAL. Any other Executive Order that, in whole or in part, which is
inconsistent with this one, is rendered null and void, to the extent of such
inconsistency.

SIXTH:

EFFECTIVENESS AND PUBLICATION. This Executive Order shall
come into force immediately and shall remain in force until (i) the end of
the Emergency Period or (ii) the date on which it is revoked in writing by
the Governor, whichever occurs first. Its widest publication and
dissemination is hereby ordered.
IN WITNESS WHEREOF, I hereby issue this Executive Order under my
signature and cause it to be stamped with the Great Seal of the
Commonwealth of Puerto Rico, in San Juan, Puerto Rico, on June 24,
2016.
/s/ Alejandro J. García Padilla
ALEJANDRO GARCÍA PADILLA
GOBERNOR

Promulgated in accordance with the law, on June 24, 2016.
/s/ Víctor A. Suárez Meléndez
VÍCTOR A. SUÁREZ MELÉNDEZ
DESIGNATED SECRETARY OF STATE
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(H. B. 1133)
(No. 46-2017)
(Approved July 19, 2017)

AN ACT
To

amend Sections 4042.03 and 4042.04 of Act No. 1-2011, as amended, known
as the “Internal Revenue Code for a New Puerto Rico”; amend Sections 2, 26,
and 27 of Act No. 272-2003, as amended, known as the “Commonwealth of
Puerto Rico Room Occupancy Rate Tax Act”; amend Section 103 of Act No.
5-2017, known as the “Puerto Rico Financial Emergency and Fiscal
Responsibility Act of 2017”; amend Sections 12 and 26 of Act No. 3-2017,
better known as the “Act to Address the Economic, Fiscal, and Budget Crisis
to Guarantee the Operations of the Government of Puerto Rico,” in order to
establish additional revenue and liquidity measures for the Government of
Puerto Rico; establish that certain merchants are required to remit the Sales
and Use Tax in semimonthly installments; clarify the responsibility of certain
merchant intermediaries with respect to the collection of the Room
Occupancy Rate Tax; extend the period of emergency established in the
“Puerto Rico Financial Emergency and Fiscal Responsibility Act of 2017”;
modify the report requirement provided for in Act No. 3-2017 from quarterly
reports to semiannual reports, within ninety (90) days as of the approval of
this Act and during its effectiveness; and for other related purposes.
STATEMENT OF MOTIVES
Puerto Rico is currently undergoing a serious fiscal and social crisis. Said

crisis was caused, in part, by a lack of expenditure controls, sustainable development
measures, as well as management information systems that promote clarity and
transparency in government affairs.
According to data provided by the U.S. Department of the Treasury, Puerto
Rico is suffering a 14.6% cumulative economic contraction in the Gross State
Product (actual GSP) with a forecast of an additional 3% contraction in the next two
years. For years, the Government of Puerto Rico has operated with a structural deficit
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that has been financed with bond issues and loans from the Government
Development Bank. The Government of Puerto Rico has been lacking liquidity for
over a year, and the tax refunds, the payments to contractors, pensioners’ funds, and
intra-governmental loans have been used to substitute sources of liquidity. The
Government Development Bank has failed to meet its obligations to bondholders
since May 1, 2016, and is no longer fulfilling its duty to provide liquidity. Moreover,
retirement systems are practically insolvent.
Bad past decisions combined with our defenselessness as a colony led the
United States Congress to promulgate the Puerto Rico Oversight, Management, and
Economic Stability Act, known as PROMESA, Public Law 114-187, which
delegated vast powers to the Financial Oversight Board (hereinafter the “Oversight
Board”). Pursuant to PROMESA, any ongoing fiscal, budget, legislative, or
executive actions taken in Puerto Rico, as well as any debt restructuring, whether
consensual or not, as well as any debt issue, guarantee, exchange, modification,
repurchase, or redemption is subject to oversight.
Through Section 4 of PROMESA, the Congress expressly stated its intent that
said Act shall prevail over any state legislation that is in conflict with PROMESA.
Section 8(2) likewise reasserts this provision by providing that the Government of
Puerto Rico may not enact, implement, or enforce any statute, resolution, policy, or
rule that would impair or defeat the purposes of PROMESA, as determined by the
Oversight Board. Hence, we cannot promulgate legislation to defeat or impair
PROMESA, its provisions, and its scope. It is evident therefore that we must work
within the parameters of PROMESA to initiate the financial and fiscal recovery of
Puerto Rico and, in turn, solve our political status issue.
At the beginning of our Administration, we found a cash deficit of over $7
billion as certified by the Federal Treasury and the Oversight Board. In other words,
what was passed on to us was a Government with no access to capital markets, with
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a “junk” credit rating, with no liquidity and no transparency in public finances, where
public spending was excessive, and the public debt amounted to billions of dollars.
Furthermore, the Governor had the enormous task of restoring the credibility of the
Island in the market and before the Oversight Board. We must guarantee therefore a
Government that spends in accordance with the actual revenues generated.
Since January 2nd, we have been implementing a systematic plan to control
government spending, reactivate our economy, and allow for the conditions to create
more and better jobs in the private sector. We are showing the world that Puerto Rico
is open to do business in an environment of government stability and security. We
have worked nonstop, and the approval of over twenty reform measures during the
first three (3) months of this Administration proves it. Undoubtedly, our efforts have
changed the course of Puerto Rico and have set it on a path of fiscal responsibility.
On February 28, 2017, the Governor submitted a Fiscal Plan that is complete,
thorough, real, and also sensible to the needs of our People. On March 13, 2017, the
Oversight Board accepted and certified our Fiscal Plan together with a series of
contingencies to guarantee that government employees shall not be dismissed, the
workweek shall not be affected, the People’s access to healthcare services shall be
maintained, and the pensions of those who are most vulnerable shall be protected.
The Fiscal Plan’s approved measures are geared toward achieving the fiscal
goals, promoting the economic development and our capacity to restore our
credibility, allowing the change to translate into a long-term benefit rather than a
mere cutback and, most of all, ensuring that those who are most vulnerable and those
who work hard every day have a better quality of life. The validation of the Fiscal
Plan represents the recognition of the credibility of the new Government. We have
shown that the times of incoherence and improvisation are over to give way to
working as a team and obtaining results that inure to the benefit of Puerto Rico.
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The changes we are implementing are not easy and will take time, but they
will also yield results within the first two years. Under the certified Fiscal Plan, we
shall be able to strike a balance between revenues and expenditures by Fiscal Year
2019. Now is the time to execute these changes. The contingencies of the Fiscal Plan
require the Government’s compliance. Liquidity must be ensured in order to avoid
any impact on the salary of government employees, the health of the People, and the
income of pensioners.
Even though there are many obstacles that we must overcome in our journey
toward a definite recovery, there is hope and optimism among our people. We must
seize this moment and rise to the challenges in order to successfully achieve the
significant changes that Puerto Rico needs.
In view of our dire liquidity situation, we need to adopt measures to improve
the treasury’s condition. This Act provides therefor in two instances:
Currently, Sections 1061.20 and 1061.23 of the Internal Revenue Code of
2011, as amended, better known as the “Internal Revenue Code for a New Puerto
Rico,” (the Code) establishes the requirement for individuals and corporations alike
to pay an estimated income tax, provided for in Subtitle A of the Code, in four
installments during a taxable year. This estimated tax mechanism assists the
Government in maintaining its liquidity throughout the fiscal year in lieu of relying
on the payment of taxes after the fifteenth day of the fourth month following the
close of the taxpayer’s fiscal year. This amendment provides for certain taxpayers
to remit the payment of the SUT to the Department of the Treasury in semimonthly
installments. In doing so, a greater cash flow is achieved and the constant receipt of
revenues is thus allowed.
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In keeping with the foregoing, this Legislative Assembly deems it meritorious
to include the Sales and Use tax in the estimated tax system for the purpose of
improving the liquidity of the Island’s treasury and meeting the obligations of the
Government of Puerto Rico responsibly and timely.
Moreover, the tourism industry has experienced great changes over the last
decade, specifically upon the birth of the sharing economy and the online
marketplace. The popularity of these platforms that serve as intermediaries between
hoteliers and potential guests has a significant impact on Puerto Rico’s tourism
industry. The increase in reservations using these intermediaries coupled with the
lack of clarity of Act No. 272-2003, as amended, better known as the
“Commonwealth of Puerto Rico Room Occupancy Rate Tax Act,” in terms of the
process to be followed in the case of these new scenarios may potentially prevent
the Government of Puerto Rico from collecting large amounts of revenues on
account of the room occupancy rate.
During Fiscal Year 2016-2017, the proceeds from the room occupancy rate
tax were reduced by over $10,000,000.00 compared to Fiscal Year 2015-2016. This
decrease is the result of the effects of the ZIKA virus, among other issues, in addition
to the fact that many visitors are resorting to these new platforms and business
models to reserve their stays.
The Puerto Rico Tourism Company argues that a significant number of
lodging providers of these new models and platforms are not registered as required
by law due to the existing lack of clarity of the current definition of Hotelier of Act
No. 272-2003. Based on the latest figures on the number of lodgings registered in
certain platforms (average rate and occupancy percentage), it is estimated that the
room occupancy rate tax to be collected from these platforms amounts to around
$560,000 a month. From this monthly total, it is estimated that 50% is not being
reported by Hoteliers. This represents losses of approximately $280,000 monthly
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and $3,360,000 annually. These numbers shall increase exponentially as the
popularity of these new business models continues to increase and visitors choose
them to reserve their stays rather than resorting to the traditional lodging reservation
system.
The definition of Hotelier of Act No. 272-2003 is comprehensive but lacks
specificity for purposes of addressing technological innovations and, in turn,
requiring these new business models that have made their way into the market and
serve as intermediaries between hoteliers and guests to collect the room occupancy
rate. This ambiguity has led many of these intermediaries to disengage from their
responsibility to collect the room occupancy rate arguing that such legislation cannot
be applied to their specific business models. To clarify this juridical loophole, these
amendments modify certain definitions and descriptions of Act No. 272-2003 so as
to adjust them to the modern reality, which now includes these new online business
platforms and models created in recent years, and for which the Act does not
explicitly provides. Likewise, the manner in which the room occupancy rate shall be
computed in the specific case of the intermediaries’ business model is clarified in
order to meet the obligations currently imposed on Hoteliers by legislation.
As shown, the Tourism Company faces great challenges posed by the
practices of some intermediaries who evidently seek to avoid complying with the
collection and payment of such tax. Such practice not only affects the activities of
the Tourism Company and the economy of Puerto Rico in general, but also is illegal.
Hence, this Legislative Assembly believes that approving the amendments to the
aforementioned Act is warranted in order to ensure that the Government of Puerto
Rico collects such important revenues and that consumers are able to use these
platforms, intermediaries, and/or new business models at their leisure. In this
manner, local hoteliers and the aforementioned platforms shall be on an equal
footing. These amendments shall allow for the oversight of all hoteliers as well as
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the fair competition in this market for all those who are subject to the requirements
of Act No. 272-2003 as of this date. Thus, the collection, withholding, and
subsequent payment of the room occupancy rate is guaranteed in connection with
transactions conducted through these platforms, intermediaries, and/or new business
models that serve as intermediaries between the Hotelier and the Occupant or Guest.
The Government of Puerto Rico is in the process of implementing the
measures included in the Fiscal Plan. In turn, the Government is undergoing a debt
restructuring process under Title III of the “Puerto Rico Oversight, Management,
and Economic Stability Act,” (PROMESA). Such processes shall lead the way
toward the economic and fiscal recovery of Puerto Rico. For such reason, this
Legislative Assembly deems it necessary to provide the Government of Puerto Rico
with the tools and room necessary to allow for the implementation of the measures
included in the Fiscal Plan and the completion of the debt restructuring process.
On January 29, 2017, this Legislative Assembly approved Act No. 5-2017,
known as the “Puerto Rico Financial Emergency and Fiscal Responsibility Act of
2017” (the Fiscal Responsibility Act). Such Act declared an emergency period (the
“Emergency Period”) until May 1, 2017, which may be extended for three additional
months through an executive order of the Governor. On April 30, 2017, the Governor
issued Executive Order 2017-31 whereby the Emergency Period was extended for
three additional months, until August 1st, 2017, among other things. This Legislative
Assembly, however, believes that the Government needs additional time to
implement successfully the measures included in the Fiscal Plan and to complete the
debt restructuring. Therefore, this bill extends the Emergency Period until December
31, 2017, and allows the Government to extend it, if necessary, for additional periods
of not more than six months each, while a Financial Oversight Board for Puerto Rico
is still constituted under PROMESA.
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This Administration believes that this legislative proposal is necessary
especially in view of the fiscal situation that we are currently undergoing.
This Act provides different measures that this Administration is taking to
comply with and further the implementation of the Fiscal Plan certified in
accordance with the provisions of PROMESA. The matters addressed herein are all
germane since they are geared toward compliance with the Fiscal Plan.
Section 17 of Article III of the Constitution of Puerto Rico provides that:
“Every bill, […] shall be confined to one subject, which shall be clearly expressed
in its title, and any part of an act whose subject has not been expressed in the title
shall be void.” Said Section establishes the rule of only one subject, which requires
that every law approved by the Legislative Assembly embraces no more than one
subject. On this matter, the Supreme Court of Puerto Rico has held that said
provision “does not require the title to be a detailed account of the contents of the
law, but rather a mere indicator of the subject matter covered thereunder.”
[Translation supplied]. Herrero v. Emmanuelli, 179 D.P.R. 277, 295 (2010);
Rodríguez v. Corte, 60 D.P.R. 919, 922 (1942).
Moreover, the case law has been consistent in establishing that only when a
case is clear and conclusive it is thus warranted to void a law that violates said
constitutional provision. Dorante v. Wrangler of P.R., 145 D.P.R. 408, 429-431
(1998) and cases cited therein. Our highest court has “adopted a stance
understandably lax not to curtail lawmakers.” [Translation supplied]. Herrero v.
Emmanuelli, supra. See also, J.J. Álvarez-González, Derecho Constitucional de
Puerto Rico y Relaciones Constitucionales con los Estados Unidos [Constitutional
Law of Puerto Rico and Constitutional Relationships with the United States],
Bogotá, Editorial Temis, S.A., 2009, p. 244. In this sense, the Supreme Court has
held that “a strict interpretation of the constitutional provision may impair and
hinder the legislative process, since it will compel the lawmaker to enact

Case:17-03283-LTS Doc#:3126-14 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit Law 46 of 2017 (14A Spanish 14B English) Page 28 of 40
9

Desc:

multiple laws to regulate one general subject or matter.” Herrero v. Emmanuelli,
supra, [Emphasis added]. See also, M. H. Ruud, No Law Shall Embrace More Than
One Subject, 42 Minn. L. Rev. 389,393-394 (1958). That is,
The requirement is not intended as a subterfuge to destroy valid
legislation, but rather as a guarantee that the legislative process is to be
carried out with transparency and that each bill is to be discussed and
analyzed in depth before it is approved.
Herrero v. Emmanuelli, supra, pp. 295-296.
Therefore, upon examining the validity of an act in light of the one subject
rule, it is necessary to consider all of the provisions of a law in order to determine
whether these have a correlation or not and if they pertain to the subject expressed
in the title. Id. What constitutes “only one subject” is construed liberally without
neglecting the purpose and objective of the constitutional requirement. In this regard,
“a statute may address all the topics related to the subject matter and all of the means
that may be fairly considered to be supplementary and necessary or appropriate to
fulfill the purposes inherent to the general subject.”[Translation supplied] Id. See
also, R. E. Bernier & J.A. Cuevas Segarra, Aprobación e Interpretación de las Leyes
en Puerto Rico [Approval and Interpretation of the Laws of Puerto Rico], Segunda
Edición, San Juan, Publicaciones JTS, 1987, p. 81.
This Act addresses one subject: to achieve full compliance with the Fiscal Plan
certified by the Board and, within such context, allow additional time to successfully
implement the measures of the Fiscal Plan and complete the debt restructuring. For
such reason, we promulgate this Act, which addresses several topics geared to
complying with the Fiscal Plan and our current financial situation.
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Once again, we reassert our commitment to set Puerto Rico on a path of fiscal
responsibility and economic development in order to be able to overcome the current
crisis. We will stop at nothing to restore our Island’s economic and fiscal stability
which is necessary for the welfare of our People.
BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF PUERTO RICO:
Section 1.- Subsection (a) of Section 4042.03 of Act No. 1-2011, as amended,
known as the “Internal Revenue Code for a New Puerto Rico,” is hereby amended
to read as follows:
“Section 4042.03.- Time to Remit the Sales and Use Tax
(a)

The taxes imposed in this Subtitle shall be payable to the Secretary by

the person liable for issuing the payment, on the dates set in this Section.
(1)

…

(2)

Sales and Use Tax.- In general, the sales tax imposed in this

Subtitle shall be payable to the Secretary by the person liable for issuing the payment
not later than the twentieth (20th) day of the month following the month in which
said tax was collected, or on that other date or manner, as established by the
Secretary regarding the manner, time, and conditions that shall govern the payment
or deposit of said withheld taxes.
(A)

Payment of Sales Tax in Semimonthly Installments.-

Effective on July 2017, any person who complies with the provisions of clause (i) of
this subparagraph (A) shall remit the sales tax in semimonthly installments in
accordance with this subparagraph.
(i)

Person subject to the payment of the Sales Tax in

Semimonthly Installments.- In the following cases, the sales tax shall be payable to
the Secretary in two semimonthly installments during the month in which the event
that caused the imposition and payment of the sales tax occurs:
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when the person is a Large Taxpayer, as this

term is defined in Section 1010.01(a)(35) of this Code; or
(II)

when the person is a merchant whose average

sales tax deposited monthly during the previous calendar year exceeds two thousand
dollars ($2,000).
(ii)

Semimonthly Installment.- For purposes of this

subparagraph (A) the first semimonthly installment shall be due on the fifteenth
(15th) day of every calendar month. The second semimonthly installment shall be
due on the last day of the calendar month.
(iii)

Computation of the Payment of Sales Tax in

Semimonthly Installments.- It shall be understood that the merchant subject to the
payment of the sales tax under this subparagraph (A) fulfilled his obligation to
deposit the sales tax in semimonthly installments as established in clause (ii) above,
if during the calendar month in which the event that caused the imposition and
payment of the sales tax occurs the merchant deposited the lesser of the following
amounts:
(I)

eighty percent (80%) of the sales tax

(II)

seventy percent (70%) of the total sales tax

determined for such month; or

remitted during the same month of the previous calendar year.
(iv)

Penalty for failure to deposit the Sales Tax in

Semimonthly Installments.- Any person required to deposit the sales tax in
semimonthly installments shall be subject to the imposition of a penalty of ten
percent (10%) of the tax amount that he should have, but failed to deposit in
semimonthly installments as provided in this subparagraph (A).This penalty shall be
in addition to any other penalty imposed under this Code. The Secretary may exempt
any person, whether in whole or in part, from the penalty provided herein when it is
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shown that a noncompliance with the provisions of this subparagraph (A) was for a
reasonable cause or circumstances out of his control.
(3)
(b)

Reserved.

…
…”

Section 2.- Subsection (e) of Section 4042.04 of Act No. 1-2011, as amended,
known as the “Internal Revenue Code for a New Puerto Rico,” is hereby amended
to read as follows:
“Section 4042.04.- Payment Method
(a)

…

…
(e)

Regarding any payment of sales and use tax, the Secretary shall accept

all payments as remitted on time if they are postmarked, or if the date on the
electronic payment receipt is not later than the tenth (10th) or twentieth (20th) day of
the month following the month in which said taxes are collected or the month
following the month in which the transaction subject to taxation was carried out, as
the case may be, in accordance with Section 4042.03 of this Code, or not later than
the last day of the appropriate semimonthly period, in accordance with Section
4042.03(a)(2)(A)(ii) of this Code. Should the day of payment fall on a Saturday,
Sunday, or Federal or Commonwealth holiday, the payments shall be accepted if
they are postmarked on, or if the date of electronic payment receipt is the following
business day. Provided, that those payments that the Secretary requires to be
electronically transferred must be received not later than the day of payment
established in Section 4042.03 of this Code, subject to the provisions of this Section,
or on the date, or on the date established by the Secretary through regulations,
pursuant to Section 4042.03 of this Subtitle, as applicable.”
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Section 3.- Section 2 of Act No. 272-2003, as amended, better known as the
“Commonwealth of Puerto Rico Room Occupancy Rate Tax Act,” is hereby
amended to read as follows:
“Section 2.- Definitions
For purposes of this Act, the following terms shall be defined as follows:
(1)

Entry…

(2)

Short-term Rentals. — Means every facility, building or part of a

building leased for a period of less than ninety (90) days, devoted to the lodging of
people for pay, which facility, building or part thereof is not a hotel, condohotel, allinclusive hotel, motel, Parador, inn, guesthouse, and/or apartment hotel. Said term
shall include, without limitation, any type of proposed alternative lodging such as
houses, apartments, cottages, villas, mobile homes, floating homes, boats, among
other types of rentals, for a period of less than ninety (90) days.
(3)

Compulsory Procedure…

(4)

Audit…

(5)

Authority…

(6)

Bank…

(7)

Guesthouse…

(8)

Room Occupancy Rate. — Means the Rate charged by an Hotelier to

an Occupant or Guest for the occupancy of any room of a Lodging, valued in terms
of money, whether received in cash or otherwise, including, without limitation, all
the income in cash, manager’s check, or credit. The definition of Room Occupancy
Rate shall include, without limitation, the money received by the Lodging on account
of Paid but Unused Rooms, Room Penalties and any other charge, rate, or additional
tax (‘fees,’ ‘resort fees,’ and/or ‘taxes’) that a hotelier charges to an Occupant or
Guest for a stay in a lodging. In the event of offers, specials, stay packages, or
discount programs, sold or offered by any means including, but not limited to,
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internet or any application software, any refundable items such as security deposits,
charged to an occupant or guest as well as any commission on account of the services
rendered by the intermediary shall be exempt from the room occupancy rate,
provided that said Commissions are disclosed to the Company at the time of filing
the monthly return and are duly evidenced by the Hotelier to the Company. If the
commissions are paid to the intermediary as part of the Rate charged by the Hotelier
to the Occupant or Guest, then, such Commission shall be subject to the room
occupancy rate. In the event that the amount charged to the Occupant or Guest is
different from that received by the Hotelier, it shall be understood that the Room
Occupancy Rate shall be the higher of the two amounts.
(9)

Rate for paid but unused room…

(10) Center…
(11) Room cost…
(12) Commission – Any payment or compensation that the Intermediary
receives on account of agreed or rendered services.
(13) Company…
(14) National Parks Company…
(15) Taxpayer…
(16) Corporation…
(17) Declaration…
(18) Deficiency…
(19) Debt…
(20) Director…
(21) Mathematical or clerical error…
(22) Room…
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(23) Hotelier. — Means any natural or juridical person that operates a
Lodging in Puerto Rico including, without limitation, the owner, agent, proprietor,
operator, lessee, mortgagor sublessee or the holder thereof, providers,
Intermediaries, owners, or operators of properties used as Short-term Rentals. For
purposes of this Act, the term agent shall include those individuals including,
without limitation, real estate brokers that collect the room occupancy rate for Shortterm Rentals for the lodging of guests.
(24) Lodging. — Means any furnished building or facility, commonly used
and maintained open for the lodging of guests for a rental rate, which derives
revenues from the rental of rooms, and that within its offerings provides rental rates
computed daily, weekly, fractionally, or by a global rent on account of an allinclusive concept. The term Lodging shall also include hotels, condohotels, allinclusive hotels, motels, Paradores, bed and breakfast, Short-term Rentals, inns,
guesthouses, apartment hotels, and recreational facilities operated by the agencies or
instrumentalities of the Government of Puerto Rico.
(25) All-inclusive hotel…
(26) Tax…
(27) Intermediary. — Means any natural or juridical person that by any
means, including the internet and application software, offers or facilitates
occupancy between guests and providers, owners, or operators of property used as
Short-term Rentals, even when such intermediary does not operate, directly or
indirectly, such property used as a Short-term Rental. The term also includes natural
or juridical persons who promote or sell offers, specials, stay packages, or discount
programs to stay at a Lodging by any means, including, but not limited to, the
internet and any application software.
(28) Bureau…
(29) Notification…
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(30) Taxpayer Identification Number. — Means the number the Company
shall assign to the Taxpayer, and that must be used by said Taxpayer in the
Declaration, as shall be established by this Act or the regulations approved
hereunder. In the case of Intermediaries between guests and providers, owners, or
operators of property used as Short-term Rentals, such Intermediaries shall require
said providers, owners, or operators of property used as Short-term Rentals to
register with the Company and obtain a Taxpayer Identification Number prior to
doing business with them.
(31) Occupancy…
(32) Occupant or Guest…
(33) Room Penalty…
(34) Review…
(35) Rate…
(36) Daily Average Rate…
(37) Assessment…”
Section 4.- Section 26 of Act No. 272-2003, as amended, better known as the
“Commonwealth of Puerto Rico Room Occupancy Rate Tax Act,” is hereby
amended to read as follows:
“Section 26.- Tax Identification Number
Every Lodging and/or Hotelier subject to the provisions of this Act shall apply
for and obtain a Tax Identification Number from the Company, and for this purpose
shall follow the procedures adopted by the Company through regulations approved
to such effect. Any natural or juridical person who is an intermediary between guests
and providers, owners, or operators of property used as Short-term Rentals shall
require said providers, owners, or operators of property used as Short-term Rentals
to register with the Company as a Taxpayer to obtain a Taxpayer Identification
Number prior to doing business with them.”
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Section 5.- Section 27 of Act No. 272-2003, as amended, better known as the
“Commonwealth of Puerto Rico Room Occupancy Rate Tax Act,” is hereby
amended to read as follows:
“Section 27.- Responsibility of the Hotelier to Withhold and Remit the Tax to
the Company
A.

Every Hotelier shall be required to collect, withhold, and remit to the

Company the Tax established in Section 24 of this Act. Every Intermediary shall be
required to collect, withhold, and remit said Tax to the Company. In the case of
natural or juridical persons who promote or sell offers, specials, stay packages, or
discount programs to stay at a Lodging by any means, including, but not limited to,
the internet and any application software, such natural or juridical persons shall be
required to collect, withhold, and remit said Tax to the Company.
B.

…

C.

…

D.

…

E.

…”

Section 6.- Rulemaking Authority
The Secretary of the Treasury shall establish through regulations, circular
letter, or other administrative determination of a general nature, the rules necessary
for the application of this Act.
Section 7.- Subsection (q) of Section 103 of Act No. 5-2017 is hereby
amended to read entirely as follows:
“Article 103.– Definitions
The following words and terms, when used in this Act, shall have the meaning
stated below:
...
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‘Emergency Period’ shall mean the period beginning on the effective

date of this Act and ending on December 31, 2017, provided, that so long as the
Oversight Board is constituted for Puerto Rico pursuant to PROMESA, the Governor
may, if necessary, extend such period for additional terms of no more than six (6)
months each through executive order.
...”
Section 8.- Section 12 of Act No. 3-2017, better known as the “Act to Address
the Economic, Fiscal, and Budget Crisis to Guarantee the Operations of the
Government of Puerto Rico,” is hereby amended to read as follows:
“Section 12.- Fiscal Control and Economic Reconstruction.…
SEMIANNUAL REPORT.- Every Entity of the Executive Branch shall have
the ministerial duty to draft and file with the Governor and the Offices of the Clerk
of the House of Representatives and of the Secretary of the Senate of Puerto Rico a
semiannual report within ninety (90) days after the approval of this Act and during
the effective term thereof, stating separately and in detail the measures taken, as well
as the results and any other pertinent information to show and assess compliance
with the provisions of this Act.
…”
Section 9.- Section 26 of Act No. 3-2017, better known as the “Act to Address
the Economic, Fiscal, and Budget Crisis to Guarantee the Operations of the
Government of Puerto Rico,” is hereby amended to read a follows:
“Section 26.- Fiduciary Duty.…
The Office of Management and Budget shall be responsible for regulating and
implementing the provisions of this Section pertaining to the imposition of
administrative fines. Moreover, the Office of Management and Budget shall have
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the ministerial duty to draft and file with the Governor and with the Offices of the
Secretary of the Senate and of the Clerk of the House of Representatives a
semiannual report within ninety (90) days after the approval of this Act and during
the effective term thereof, stating separately and in detail the measures taken, as well
as the results and any other pertinent information to show and assess compliance
with the provisions of this Act.
…”
Section 10.- Severability
If any clause, paragraph, subparagraph, sentence, word, letter, article,
provision, section, subsection, title, chapter, subchapter, heading, or part of this Act
were held to be null or unconstitutional, the holding, ruling, or judgment to such
effect shall not affect, impair, or invalidate the remainder of this Act. The effect of
such holding shall be limited to the clause, paragraph, subparagraph, sentence, word,
letter, article, provision, section, subsection, title, chapter, subchapter, heading, or
part of this Act thus held to be null or unconstitutional. If the application of any
clause, paragraph, subparagraph, sentence, word, letter, article, provision, section,
subsection, title, chapter, subchapter, heading, or part of this Act to any person or
circumstance were held to be null or unconstitutional, the holding, ruling, or
judgment to such effect shall not affect or invalidate the application of the remainder
of this Act to such persons or circumstances where it may be validly applied. It is
the express and unequivocal will of this Legislative Assembly that the courts enforce
the provisions and application thereof to the greatest extent possible, even if it
renders ineffective, nullifies, invalidates, impairs, or holds to be unconstitutional any
part thereof, or even if it renders ineffective, invalidates, or holds to be
unconstitutional the application thereof to any person or circumstance. This
Legislative Assembly would have approved this Act regardless of any determination
of severability that the Court may make.
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CERTIFICATION
I hereby certify to the Secretary of State that the following Act No. 46-2017 (H. B. 1133)
of the 1st Regular Session of the 18th Legislative Assembly of Puerto Rico:

AN ACT

to amend Sections 4042.03 and 4042.04 of Act No. 1-2011, as amended,
known as the “Internal Revenue Code for a New Puerto Rico”; amend
Sections 2, 26, and 27 of Act No. 272-2003, as amended, known as the
“Commonwealth of Puerto Rico Room Occupancy Rate Tax Act”; amend
Section 103 of Act No. 5-2017, known as the “Puerto Rico Financial
Emergency and Fiscal Responsibility Act of 2017”; amend Sections 12 and
26 of Act No. 3-2017, better known as the “Act to Address the Economic,
Fiscal, and Budget Crisis to Guarantee the Operations of the Government
of Puerto Rico,” in order to establish additional revenue and liquidity
measures for the Government of Puerto Rico; establish that certain
merchants are required to remit the Sales and Use Tax in semimonthly
installments; […]

has been translated from Spanish to English and that the English version is correct.
In San Juan, Puerto Rico, on this 12th day of February, 2018.

Orlando Pagán-Ramírez
Acting Director
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FINANCIAL OVERSIGHT AND MANAGEMENT BOARD
FOR PUERTO RICO
Members
Andrew G. Biggs
Carlos M. García
Arthur J. González
José R. González
Ana J. Matosantos
David A. Skeel, Jr.
José B. Carrión III
Chair

Ramón M. Ruiz-Comas
Executive Director

SENT VIA ELECTRONIC MAIL
March 9, 2017
Honorable Ricardo A. Rosselló Nevares
Governor of Puerto Rico
La Fortaleza
PO Box 9020082
San Juan, PR 00902-0082
Dear Governor Rosselló Nevares:
The Board has received the Government’s proposed fiscal plan (the “Proposed Plan”) and
recognizes the many difficult decisions put forth to move Puerto Rico’s financial condition in the
right direction. Nonetheless, the Board has determined that the Proposed Plan does not comply
with the requirements set forth in PROMESA.1 Specifically, the Proposed Plan is based on
unrealistic projections of economic growth, substantially underestimates spending, and reflects
overly optimistic revenue projections. The Proposed Plan also fails to provide for the scale and
timing of expenditure reduction required to achieve medium-term structural balance and nearterm liquidity. As such, the Proposed Plan does not provide a path to restructuring debt and
pension obligations to reach a sustainable level, and ensuring funding of essential services for the
people of Puerto Rico. The Proposed Plan also does not provide the specificity of
implementation detail required to fully evaluate the feasibility of most measures.
PROMESA provides the Government with a powerful tool to restore economic growth
and opportunity to the people of Puerto Rico. Debt restructuring is necessary, but it alone is
neither sufficient nor a sustainable solution. The scope of the Government’s response to these
fiscal challenges must be commensurate with the magnitude of the fiscal imbalance.

1

For the reasons stated in this letter, the Board has determined the Proposed Plan does not provide a method to
achieve fiscal responsibility and access to the capital markets because it does not satisfy adequately PROMESA §
201(b)(1)(B), (D), (E), (F), (G), and (I). Additionally, it does not provide sufficient data to determine whether it
satisfies PROMESA § 201(b)(1)(M) and (N), although the Board understands compliance with those sections is
dependent on future debt restructuring negotiations and other events. The Board’s recommended revisions for the
violations are also included in this letter.
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Baseline
The Board has concluded that the revenue projections used by the Government to
calculate structural deficits are overly optimistic in terms of: a) economic growth rates and the
time to return to nominal economic growth; and, b) the failure to reflect near-certain declines in
baseline revenues associated with corporate taxes and non-resident withholding taxes. In
addition, based on the Ernst & Young analysis, the Board has concluded that the Government’s
FY17 expenditures could be understated by an amount ranging from $60 to $510 million, with a
cumulative impact much greater over the next ten years. The Government’s liquidity projection
is further understated by $300 million in FY17.
The Board recommends that the FY17 General Fund Expenses ($8.3 billion per page 129 of the
February 28th Proposed Plan) be increased by $585 million, based on recent historical
expenditure trends. The impact of this adjustment over the next ten years is modeled in Table 1
below.
Table 1: Board guidance for adjustments to baseline expenditures on page 129 of the Proposed Plan
2017
Expense reconciliation adjustment, $M

(585)

2018
(592)

2019

2020

(598)

(604)

2021
(610)

2022
(618)

2023
(627)

2024
(637)

2025
(647)

2026
(657)

The Board recommends the following annual GNP and inflation rates included in Table 2:
Table 2: Guidance on nominal annual GNP and inflation growth rates
2017
PR Nominal GNP growth factor, %
PR inflation rate factor, %

(2.2%)
(0.2%)

2018
(2.8%)
1.2%

2019
(2.4%)
1.0%

2020
(0.5%)
1.0%

2021
(0.4%)
1.1%

2022
0.3%
1.3%

2023
1.0%
1.5%

2024
1.6%
1.5%

2025
2.1%
1.6%

2026
2.6%
1.6%

Recommendations regarding revenues, subsidies and pensions
The Board believes the Proposed Plan is headed in the right direction for the key reform
areas of pensions, subsidy reductions (municipal, UPR, and private transfers), and improving tax
compliance while committing to replacing and improving the corporate tax code. There are,
however, a few areas where the Board requires corrections or supporting data, to reach
certification:


Revenues: The Board appreciates and supports efforts by the Government to continue to
address tax non-compliance through improved audit and collections programs,
particularly with regard to the sales and use tax and the income tax. The Board is
concerned, however, that the aggressive pace of revenue enhancement included in the
Proposed Plan is not supported by sufficient detail to justify these assumptions. The
Board has concluded that a compliance uplift of around $150 million in FY18 and $300
million in FY19 is more achievable. The Board has also concluded that the rate of
implementation for corporate tax reform as a replacement for Act 154 revenues is also
too ambitious and that the revenues are overstated by at least $250 million in FY19.
Moreover, as noted earlier, the Board believes the baseline growth assumptions in the
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Proposed Plan are too optimistic, which in turn results in unrealistic projections for the
impact of these measures on future revenues. Puerto Rico has been in a steady state of
economic decline for the past 10 years and there is insufficient economic evidence to
suggest a turnaround in revenues at the level envisioned in the Proposed Plan.


Higher education. The Board is supportive of the Governor’s difficult decision to reduce
subsidies to the University of Puerto Rico by $300 million in FY19. The magnitude of the
Government’s structural deficit, however, requires that this reduction in annual subsidy
grow to a minimum of $450 million by FY21 as a result of: (1) application of measures to
a growing expenditure baseline; and, (2) the phasing-in of additional measures related to
tuition, other revenue enhancements, and operational improvements.



Pensions. The Board agrees with the Government’s proposal to shift active employees to
a defined contribution system in which employee contributions would be segregated from
funds used to pay benefits to current retirees, and employees would receive the full
investment return on their accounts (versus currently receiving only 80 percent of
investment returns in the ERS). The Board also supports the Government’s proposal to
reduce pension costs in a progressive way that protects the most vulnerable citizens.
However these principles are inadequately implemented in the Proposed Plan. The
Proposed Plan does not budget for the segregation of employee pension contributions.
Unless contributions are immediately segregated, employees face the risk that their
contributions will not be saved and invested to pay their future benefits. Additionally, the
reductions in benefit costs proposed in the Proposed Plan are insufficient. Pension cost
reductions substantially lower than the 10% benchmark set by the Board will shift an
excessive amount of cost burdens to other stakeholders, including those who already are
suffering from reductions in government outlays to health, education and other priorities.
Benefit adjustments should be implemented in a manner that accounts for differences in
Social Security coverage among different classes of Government employees. More
detailed implementation plans for pension reforms are required, including provisions to
ensure that the administrator chosen to manage employee accounts does so in a
responsible way at the lowest possible cost to employees.

Recommendations regarding healthcare and right-sizing
There are two reform areas where the Proposed Plan needs significant improvement in terms of
specificity, scale and timing, to achieve structural balance.


Healthcare reforms focused on “bending the cost curve”. While the Board supports
efforts to curb fraud, waste and abuse in the Puerto Rican healthcare system, lasting and
scaled reductions in healthcare expenditure on the Island require reforms focused on
actually shifting care to lower cost sites, reducing unnecessary utilization of the health
system and otherwise making the system more efficient. Further, in light of the fiscal cliff
pending with the reduction in Affordable Care Act (“ACA”) funding, the Government
will need to implement further actions around cost-sharing and elimination of optional
benefits. The Board suggests the Government include in its Proposed Plan interim
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milestones to create targeted per member per month (“PMPM”) ceilings to optimize
government hospital traffic and a pathway to curb prescription drug costs. Further, while
the Board would like to expand coverage on the Island, it does not believe the current
fiscal situation allows for expansion of coverage during this period of fiscal crisis.
Bottom line, the Government should achieve at least $100 million in annual expenditure
reductions in healthcare in FY18; $300 million in FY19, and $750 million by FY21.


Government right-sizing that is sustainable in the short and long-term. The Board
agrees that employee benefits offered by public corporations should match those offered
in other public agencies. However, the right-sizing measures are deficient in two
dimensions: (1) there is a need for aggressive, emergency measures to reduce
Government spending starting in FY18 (e.g., furloughs, greater reductions to Christmas
bonuses, reduction of professional service fees and other contracts, and other measures
outlined in the Board’s March 8th letter); and (2) over the medium-term, the Proposed
Plan lacks sufficient detail to demonstrate how consolidation and externalization
measures will save sufficient funds in personnel and procurement expenses to close the
structural deficit. Specifically, there need to be expenditure reductions in the legislative
and executive branches of government, commensurate with those required of the
executive branch, of at least 20%, as well as efforts to consolidate schools to align to the
decline in student population. The Government will need to achieve personnel-related
expenditure reductions of at least $550 million by FY18, $900 million by FY19, and $1.3
billion by FY21.

Timing to reach fiscal balance
Our review of the Proposed Plan leads us to the conclusion that the Government’s
structural reform measures will not achieve fiscal balance in two years. In order to achieve the
right balance between mitigating the near-term economic crisis while also needing to rapidly
address the near-term liquidity and debt sustainability needs of the Island, the Board has updated
its guidance to recommend an additional year to achieve fiscal equilibrium. The Government
needs to implement reforms to accomplish three objectives: (1) near-term liquidity; (2) mediumterm structural balance; and (3) long-term economic recovery and growth.
Structural Reforms
The Board agrees with many of the structural reforms proposed by the Government to
achieve long-term growth, particularly reforms to private labor and the Government permitting
process. The levels of structural reforms laid out in the Proposed Plan are, however, insufficient
to achieve the necessary rate of GNP growth. Specifically, the Government should strengthen its
plans for lowering energy prices and improving labor force participation. Reforms should
include, but not be limited to: reforming welfare and other public assistance programs to
encourage work, removing anti-competitive regulations, reducing transaction costs associated
with property registry, and creating a professional, technocratic government workforce. The
Commonwealth must provide additional detail on the implementation and sequencing of each of
its proposed measures.
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The Board appreciates the focus in the Proposed Plan on delivering the Government’s
capital projects more efficiently, including even greater utilization of public-private partnerships
(P3s). When successfully executed, innovative procurement approaches can reduce costs,
accelerate delivery and introduce new technologies. As the Government builds out a more
specific project pipeline, it is critical that objective criteria be established that include projected
return on investment or benefit/cost ratio as a foundational element for each investment. The
Government should also continue to focus on building overall capital procurement and delivery
capabilities (not just for P3 projects). In addition, while executive actions related to accelerated
permitting are encouraging, the Government will need to build management systems (supported
by adequate information technology) to drive faster decisions, focus on the way agencies
coordinate with each other on the front lines, and develop project and program-level performance
metrics related to approval speeds.
Conclusion
The Board recognizes the difficulties implicit in these policy decisions, as well as the
long path to return Puerto Rico to fiscal stability. Reaching this goal will take time, enormous
effort and the full commitment of Puerto Rico’s political leadership, but done properly and in a
sustained manner it will put Puerto Rico on the path to a better future. The Board specifies
9:00am AST on Saturday, March 11th as the deadline for submitting a revised, proposed fiscal
plan.
Sincerely,

José B. Carrión
Chair
Andrew G. Biggs
Carlos M. García
Arthur J. González
José R. González
Ana J. Matosantos
David A. Skeel, Jr.
CC: Elías F. Sánchez-Sifontes
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FINANCIAL OVERSIGHT AND MANAGEMENT BOARD
FOR PUERTO RICO
Members
Andrew G. Biggs
Carlos M. García
Arthur J. González
José R. González
Ana J. Matosantos
David A. Skeel, Jr.
José B. Carrión III
Chair

Natalie A. Jaresko
Executive Director

BY ELECTRONIC MAIL
April 25, 2017

U.S. Senator Thom Tillis
c/o Towers_Mingledorff@Tillis.senate.gov
U.S. Senator Tom Cotton
c/o Brian_Colas@Cotton.senate.gov
Re:

FOMB Response to Your Letter dated April 7, 2017 (the “Letter”)

Dear Senators Tillis and Cotton:
The Financial Oversight and Management Board for Puerto Rico (“FOMB”)
has received and reviewed your Letter and very much appreciates this opportunity
to respond.1
FOMB’s Statutory Mission:
The Mission: PROMESA section 101(a) provides the purpose of the FOMB
is to provide a method for Puerto Rico to achieve fiscal responsibility and to
restore access to the capital markets.
Returns to Creditors: Subject to the objectives of achieving fiscal balance
and market access, which can only be achieved by ensuring economic growth in
1

The Letter expresses concerns stemming from certain responses we recently provided at the
March 22 hearing of the House Committee on Natural Resources Subcommittee on Indian,
Insular, and Alaska Native Affairs.
PO Box 192018 San Juan, PR 00919-2018; www.oversightboard.pr.gov; comments@oversightboard.pr.gov
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Puerto Rico, the FOMB intends to maximize returns to creditors. The nub of the
issue with the creditors alluded to in your Letter is the size of the economic pie
available to be divided. The creditors insist that the pie is larger than FOMB’s
economists and consultants believe it to be. The FOMB shares the creditors’
desires to enlarge the funds available for debt service, but cannot adopt lofty
assumptions for available funds without violating PROMESA § 101(a) because
PROMESA §§ 104(i) and 314(b) both require outcomes consistent with a certified
fiscal plan’s debt sustainability analysis.
To address the questions in your Letter, after the Executive Summary we
provide the material facts and economic principles at issue, and then an
explanation of how the facts and economic principles answer your questions and
concerns.
Executive Summary:
1. Fiscal Plan Increases Revenues and Cuts Expenses to the Maximum: The
fiscal plan the FOMB certified starts by increasing revenues and cutting
virtually all expense areas, including education, healthcare, pension,
employment, and even legislative expenses.
a. The FOMB Pushed Revenues, Expenses, and Clawbacks to the Limits
of Where they Will Maximize Funds for Debt Service without
Preventing Necessary Economic Growth: The one undisputed
economic principle governing the fiscal plan is that no solution to
Puerto Rico’s fiscal distress is possible if its negative economic
growth is not reversed. The FOMB has cut all categories of expenses
up to the point where its economists have determined that further
material annual cuts for the foreseeable future would (a) prevent
growth from reaching levels needed to ensure fiscal sustainability, and
(b) create minimally larger short-term savings at the expense of a
significantly lower resource envelope over the medium and long-term.
Put differently, trying to impose additional cuts would create the
opposite effect than creditors want. It would render Puerto Rico’s
viability impossible because further short run savings would lead to an
unstoppable downward fiscal spiral in the long run.
2. Fiscal Plan Confronts Two Fiscal Cliffs: (a) Puerto Rico has unfunded
pension liabilities to public employees approaching $50 billion and its three
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public pension funds are each either already out of funding or will be out of
funding in summer 2017. Average pension benefits are $14,000 per year,
and roughly one-third of employees are ineligible for Social Security
benefits. Therefore, Puerto Rico will need to begin paying pensions of
nearly $1 billion per year that in recent years were paid out of a drawdown
of pension system assets. (b) In December 2017, Puerto Rico will exhaust
its supplemental Medicaid funding from the federal government. This
imposes new healthcare coverage demands on Puerto Rico’s own resources
of approximately $850 million in the next fiscal year (FY 18, July 2017-June
2018) that is projected to reach almost $2.4 billion a year by FY 26.
3. The Fiscal Plan Does Not Elevate All Spending over Debt Service, and Does
Respect Priorities: The creditors’ concerns reported in the Letter are that all
non-debt spending is elevated above debt service and there is no
differentiation between non-essential and essential services. The creditors
have it in reverse. The fiscal plan first reduces spending and increases
revenue to the maximum extents possible without preventing the essential
reversal of Puerto Rico’s fiscal sustainability, and then computes the funds
available for debt service. The whole purpose of increasing revenues,
cutting expenses and reallocating tax revenues to the Commonwealth is to
respect priorities and to maximize funds for debt service.
4. The Fiscal Plan Computes Debt Capacity after Raising Revenues and
Cutting Expenses: The fiscal plan shows $7.873 billion available for debt
service on $51.2 billion of debt2 for the ten fiscal years through 2026, or an
average of $787 million per year. Including the amendments introduced by
the Board with the certified the fiscal plan, at a 4.5% interest rate, this would
service interest and limited amortization of approximately $15 billion of
debt.
5. The FOMB Would Only Support a Self-Correcting Restructuring Plan:
While the FOMB does not believe the fiscal plan understates cash available
for debt service in the first 10 years, it understands creditors are skeptical.
To assure creditors they will receive the maximum available, the FOMB has
advised creditors from the outset that it wants any restructuring plan to

2

The certified fiscal plan covers the Commonwealth, PBA, COFINA, HTA, PRIFA, PRCCDA,
PFC, UPR, ERS, GDB, and PRIDCO.
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provide a mechanism for creditors to be paid more to the extent actual
results exceed projections.
6. The Real Issue is the Size of the Economic Pie, Not any Lack of Desire to
Negotiate: Your letter reports creditor concerns that the FOMB has failed to
negotiate and to respond to creditor attempts to negotiate settlements. In fact,
the FOMB and government held more than 30 meetings with creditor
representatives from December 2016 through March 2017. The current
governor was inaugurated January 2, 2017 and proposed a fiscal plan on
February 28, 2017. On March 13, 2017, the FOMB certified an amended
version of the governor’s plan, which provided for the first time a debt
capacity analysis, which was necessary to determine how much debt the
government could offer creditors. Thereafter, creditors have requested a
new fiscal plan that allows issuing them more fixed-payment debt. The
FOMB and government convened a mediation on April 13, 2017. Mediation
efforts are ongoing.
7. The FOMB Prioritizes Title VI Settlements: Your letter reports the
creditors’ concern that the FOMB is violating the letter and spirit of
PROMESA by failing to pursue Title VI settlements. As the preceding
paragraph demonstrates, the FOMB has endeavored to follow both the letter
and spirit of the law. The creditors have refused to pursue Title VI
settlements unless the FOMB certifies a fiscal plan providing more funds
available for debt service. The PROMESA stay terminates by May 2, 2017.
PROMESA does not allow the restructuring of pensions or any non-bond or
non-financial contract in Title VI. Puerto Rico has $48 billion in unfunded
pension liabilities that require restructuring, or else less money will be
available for the creditors you have heard from. To deal with this reality, the
FOMB has made clear that it may have to commence Title III cases to
extend the stay and to restructure non-financial debt. If that were to occur,
the FOMB would fold into its Title III plans any Title VI settlements
reached with financial creditors. This is the most the FOMB can possibly do
to foster Title VI settlements. Title VI settlements require both the FOMB
and creditors to agree.
Puerto Rico’s Current Economic Condition:
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Economic Decline since 2006: From fiscal years 2006 through 2015, Puerto
Rico’s real GNP fell every year except one.3 The Economic Activity Index
comprised of four factors (payroll employment, electric power generation, cement
sales, and gasoline consumption) fell from 160.0 to 124.1 between August 2005
and August 2016.4
Population Decline since 2003: From 2003, Puerto Rico’s population has
declined over 9% down to less than 3.5 million people in 2015.5
Poverty and Unemployment: According to the U.S. Census Bureau’s 2015
community survey, 46.1% of Puerto Rico’s residents live below the federal poverty
level compared to the national average of 14.7%,6 and 36% of the residents of
Detroit,7 whose financial distress was viewed by many as uniquely devastating.
Puerto Rico’s is more so. For Puerto Rico children under age 5, 63.7% live under
the federal poverty level, compared to the national average of 22.8%.8 Median
household income in Puerto Rico was $18,626 in 2015, compared to $56,515 in the
United States,9 and to $27,862 in Detroit in 2011.10 In October 2016, Puerto
Rico’s unemployment rate was 12.1%, and only 987,606 persons were employed,
down 23% from 1,277,559 employed persons in December 2006.11
3

Report to the House and Senate by the Congressional Task Force on Economic Growth in
Puerto Rico, 114th Congress (December 20, 2016) at p. 9.
4
Id. at 10.
5
Puerto Rico Population, retrieved at: http://www.countrymeters.info/en/Puerto_Rico/;
FactTank, “Historic Population Losses Continue across Puerto Rico” (Pew Research Center),
retrieved at: http://www.pewresearch.org/fact-tank/2016/03/24/historic-population-lossescontinue-across-puerto-rico/; Report to the House and Senate by the Congressional Task Force
on Economic Growth in Puerto Rico, 114th Congress (December 20, 2016) at p. 13.
6
Report to the House and Senate by the Congressional Task Force on Economic Growth in
Puerto Rico, 114th Congress (December 20, 2016) at p. 9.
7
Second Amended Disclosure Statement with respect to Second Amended Plan for the
Adjustment of Debts of the City of Detroit, at 100, retrieved at:
http://www.kccllc.net/detroit/document/1353846140416000000000062
8
Report to the House and Senate by the Congressional Task Force on Economic Growth in
Puerto Rico, 114th Congress (December 20, 2016) at p. 9.
9
Id. at 11.
10
Second Amended Disclosure Statement with respect to Second Amended Plan for the
Adjustment of Debts of the City of Detroit, at 100, retrieved at:
http://www.kccllc.net/detroit/document/1353846140416000000000062
11
Report to the House and Senate by the Congressional Task Force on Economic Growth in
Puerto Rico, 114th Congress (December 20, 2016) at p. 11.
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Public Debt as a Percentage of Income: Puerto Rico has approximately
$74.5 billion of bond debt and $48 billion of unfunded pension liabilities.12 As of
2012, Puerto Rico’s public debt as a percentage of aggregate income was 100.7%,
as compared to 29% for New York, which has the highest ratio of public debt to
income in the United States (the average is 16.8%).13
Immediate New Cash Needs:
The Pension Funding Cliff: As of June 30, 2015, the largest public pension
fund (ERS), owing $33.2 billion, was negative 1.8% funded.14 The highest funded
public pension was 8.1% funded, and as a practical matter, virtually all public
pension funding will be exhausted this summer for all pension plans, forcing the
Puerto Rico government to pay public pensions or welfare out of general revenues.
In fiscal year 2018, this will cost the Puerto Rico $989 million.15
To put Puerto Rico’s $48 billion unfunded pension liability in perspective,
the unfunded actuarial accrued liabilities in Detroit in 2013 were approximately
$3.474 billion and the public pension funds were over 70% funded.16
Notwithstanding that the average pension benefit payment for government
retirees in Puerto Rico is about $14,000 – about half the benefit of government
retirees in the U.S., as shown below, the certified fiscal plan reduces pension
payments to the extent combined pension and Social Security benefits exceed the
federal poverty threshold of $1,000 per month.
The Medicaid Cliff: The Affordable Care Act provided supplemental
Medicaid funding for territories, of which Puerto Rico drew an average of $917

12

Certified Fiscal Plan for Puerto Rico (March 13, 2017) at 26; footnote 13 below.
An Update on the Competitiveness of Puerto Rico’s Economy by the Federal Reserve Bank of
New York (July 31, 2014) at 16 (Figure 12).
14
Report to the House and Senate by the Congressional Task Force on Economic Growth in
Puerto Rico, 114th Congress (December 20, 2016) at pp. 12-13.
15
Commonwealth Fiscal Plan certified March 13, 2017 at p. 13.
16
Second Amended Disclosure Statement with respect to Second Amended Plan for the
Adjustment of Debts of the City of Detroit, at 91-93, retrieved at:
http://www.kccllc.net/detroit/document/1353846140416000000000062
13
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million per year from fiscal years 2012 through 2016.17 Puerto Rico drew $1.3
billion in fiscal year 2016. The balance of the supplemental funding will be spent
by the end of calendar year 2017.18 There is no replacement funding thereafter.
As the Congressional Task Force on Economic Growth in Puerto Rico reported in
December 2016:
“The government of Puerto Rico, which currently lacks the
ability to borrow money in the capital markets to fill the large hole
that will be left by the loss of federal funding, would presumably be
compelled either to drop hundreds of thousands of current enrollees
from the Medicaid program (harming quality of life and spurring
outmigration) or to reallocate funds from other areas, such as
payments to creditors and the provision of public services. *** Given
its magnitude, the cliff is certain to disrupt any existing stability in the
provision of health care services in Puerto Rico for a large number of
beneficiaries.”19
Additional Cash Need:
The fiscal plan takes into account these fiscal cliffs, as well as Puerto Rico’s
repeated understatement of its expenses in its annual budgets. The FOMB retained
Ernst & Young (“E&Y”) to bridge the last audited financials to the present. In its
report, E&Y determined that the government’s fiscal year 2017 expenditures could
be understated by a range of $360 million to $810 million. The fiscal plan uses
$585 million, the midpoint of this range, and adopts a variety of stringent measures
to fill the gaps created by the fiscal cliffs and understatement of expenses.
Certain Savings Measures Taken by Government or Imposed by FOMB:
The certified fiscal plan provides within three years for:
(i)

17

Self Sufficient Municipalities: a 100% reduction in subsidies to
municipalities, amounting to approximately $375 million per year.

Report to the House and Senate by the Congressional Task Force on Economic Growth in
Puerto Rico, 114th Congress (December 20, 2016) at 19 n.23.
18
Id. at 19.
19
Id. at 20.
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(ii)

Savings in Higher Education: a 50% reduction in contributions to
higher education, amounting to approximately $475 million per year.

(iii)

Savings in Personnel and Operating Expenses and Sectoral Subsidies:
a 35% reduction in personnel and operating expense, amounting to
approximately $1.6 billion per year and reductions in firm-specific
subsidies in various sectors of $100 million per year.

(iv)

Healthcare Savings: a 30% reduction in healthcare costs, amounting
to approximately $800 million per year.

(v)

Pension Savings: an average 10% reduction in pension expenses
implemented in a progressive manner, amounting to approximately
$250 million per year.

(vi)

Cancellation of Christmas Bonus if certain liquidity targets are not
satisfied.

(vii) Four-Day per Month Furlough if certain liquidity targets are not
satisfied.
34% Overall Savings: After five years, the certified fiscal plan saves about
$3.6 billion per year off the structural budget, starting with more than $1.1
billion of savings in its first year. The $3.6 billion savings represents a 28%
reduction off projected structural spending levels in the Commonwealth of
Puerto Rico’s $12.85 billion of non-federal expenses in fiscal year 2022.
Reasons for Less Money Available for Debt Service than the FOMB and Creditors
Want:
One undisputed principle guiding this restructuring is that the government
and the FOMB cannot accomplish PROMESA’s twin mandate for Puerto Rico to
achieve fiscal responsibility and to restore access to the capital markets if we do
not end Puerto Rico’s negative economic growth and grow sufficiently.
Further Cost Cutting and Revenue Raising Produce Small Benefits for 10
Years and Detriments for the Next 32 Years: Virtually all the measures available
for balancing the budget in the short term worsen economic growth, without which
adequate debt service payments are impossible. As the certified fiscal plan
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provides, the savings measures negatively impact growth through FY 21 and real
economic growth does not turn positive until FY 24, when the positive impact of
the authorities’ structural reform agenda (downplayed by the creditors) begins to
take hold.20
The FOMB retained economists and consultants to gauge the impact on
Puerto Rico’s real growth outlook of the measures the FOMB is requiring to attain
fiscal responsibility. The savings measures summarized above are so large that our
advisors warn that (1) additional short-term cuts might produce slightly higher
resources over the first 10 years, but never do over the longer 2018-60 period; (2)
the amount of additional cutting is limited as the policies needed to generate
annually further material resources is not consistent with a sustainable growth and
primary balance path; and (3) with all the other downside risk, we cannot push the
baseline path to the minimum of the viable range.
FOMB Discussions with Creditors:
Creditor Meetings: From December 2016 through March 2017, FOMB’s
members and advisors participated in over 30 meetings with representatives of the
different creditor groups. Most groups met with the FOMB more than once. The
Government joined the FOMB in most of those meetings and held many additional
meetings. The FOMB did not decline to meet with any creditor group requesting a
meeting.
Timing of Formulation of Restructuring Proposals: Pursuant to PROMESA
§ 104(i)(1), FOMB can only certify a Title VI restructuring agreement if it is
consistent with the entity’s debt sustainability. To determine debt sustainability,
either a fiscal plan or most of the work for a fiscal plan needs to be completed.
Puerto Rico’s prior governor proposed a fiscal plan in 2016, but declined to
remedy the PROMESA violations that the FOMB identified. Puerto Rico’s current
governor, Governor Rosselló Nevares, was inaugurated January 2, 2017 and
proposed a fiscal plan on February 28, 2017. The FOMB amended and certified
the governor’s fiscal plan on March 13, 2017, less than three months after the new
governor took office.
Restructuring Proposals: Promptly after certification of the fiscal plan, the
FOMB and the government undertook a joint effort to formulate restructuring
20

Certified Fiscal Plan for Puerto Rico (March 13, 2017) at 10.

Case:17-03283-LTS Doc#:3126-18 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit Letter from FOMB to Cotton/Tillis Page 11 of 14
U.S. Senators Tillis and Cotton
April 25, 2017
Page 10 of 13

Desc:

proposals for all major credits, based on the debt sustainability analysis in the
certified fiscal plan.
Creditor Resistance to FOMB/Government Making Restructuring Proposals:
The certified fiscal plan’s debt sustainability analysis makes plain the funds
available for debt service. Creditors responded by asking the FOMB to certify a
new fiscal plan with more frothy and optimistic assumptions.
Mediation: In March 2017, the FOMB and the government requested
holders of General Obligation debt (“GO debt”) and COFINA debt to participate in
a mediation with the FOMB and the government commencing April 3, 2017.
Those debts together account for approximately 55% of the total bond debt to be
restructured. Ultimately, the mediation commenced April 13, 2017 under the
auspices of former Bankruptcy Judge Allan Gropper, nominated by a plurality of
creditors. The FOMB remains hopeful that the mediation will lead to consensual
resolutions at some point.
The Creditor Concerns Reported in Your Letter Form Part of Current Negotiations:
It is important to recognize that the creditors whose concerns you reported in
your Letter are in the midst of negotiations with the FOMB and government.
When viewed in the full context of facts set forth above, it becomes clear that
airing those concerns is part of their negotiating strategy. In fact, the creditors
already know most of the answers in this response.
Negotiations: Your Letter mentions that creditors have alleged the FOMB
and the government have not attempted to negotiate and have failed to respond to
creditors’ attempts to initiate negotiations. As set forth above:
1. The FOMB and the government held over 30 meetings with creditors from
December 2016 through March 2017.
2. The FOMB never declined any creditor’s request to discuss its claims.
3. Because the prior governor would not cure violations in his fiscal plan, and
the new governor was not inaugurated until January 2, 2017 and initiated a
new business plan, a debt sustainability analysis could not be completed
before March 13, 2017.
4. Creditors who made the same complaints to us as reported in your Letter are
the same creditors who asked us to take more time to redo the fiscal plan.
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Title VI is the Spirit of PROMESA: Contrary to complaints that the FOMB
has violated PROMESA’s emphasis on Title VI, the FOMB has actively pursued
Title VI settlements in the following ways:
1. The FOMB and the government have been attempting to negotiate.
2. The FOMB has been steadfast from the outset that it favors Title VI over
Title III.
3. Congress crafted PROMESA so that the stay terminates on May 2, 2017.
The only means of obtaining a general stay after May 1, 2017 is to
commence a Title III case.
4. Congress crafted PROMESA so that pension liabilities and other liabilities
not constituting bond debt or other financial debt likely cannot be resolved
in Title VI, and likely can only be resolved in Title III. As explained above,
there is $48 billion of unfunded pension debt the government cannot pay in
full.
5. To carry out the spirit of PROMESA notwithstanding that only Title III can
provide a stay and restructure pension debt, the FOMB has told bondholders
for many months that even if it must resort to Title III, it would continue
negotiating with bondholders and would incorporate into a plan under Title
III any Title VI-type settlement it makes with bondholders.
Whether the Fiscal Plan Legally Complies with a Statute Is a Legal
Question: Your Letter states that during the House Subcommittee on Indian,
Insular, and Alaska Native Affairs’ March 22 hearing I was asked whether the
certified fiscal plan complies with PROMESA. I said it does, because that is my
belief. When it appeared the same question was being repeated, I believed the
subcommittee might be referring to the COFINA-GO dispute, and I responded that
the FOMB had not taken a position on that dispute. But, your Letter asserts my
response was “unsatisfactory,” and that I did not explain why the fiscal plan is
compliant. While I am not a lawyer, I am advised that PROMESA section 201(b)
governs the compliance requirements, and that it has fourteen subdivisions, which
would make it difficult for me to give a complete explanation in the context of a
hearing even if I had fully appreciated the focus of the question.
PROMESA Is on Track to have Puerto Rico Achieve Fiscal Responsibility
and Access to the Capital Markets: Your letter provides that because of my
response (discussed above) and the creditors’ reports of their concerns, you are
concerned PROMESA is not on track to have Puerto Rico achieve fiscal
responsibility and access to the capital markets. As explained above, that a non-
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lawyer did not provide a legal explanation to a complex legal question is not a
cause for concern. But, more importantly, the very fact that creditors demanding
that Puerto Rico pay them more complain that the FOMB has not accommodated
them, demonstrates that the FOMB is assuring that Puerto Rico will achieve fiscal
responsibility and access to the capital markets. If the FOMB had yielded and
approved higher payments, Puerto Rico would again be overleveraged and almost
assuredly locked out of the capital markets.
Your Request for Compliance Certification, PROMESA § 201(b)(1)
Analysis, and Meeting with Your Staffs: Your letter requests a compliance
certification of the fiscal plan. Pursuant to PROMESA § 201(e), the FOMB
provided a compliance certification to the governor and legislature, a copy of
which is enclosed herewith. Additionally, your Letter requests that the FOMB
meet with your staffs about current progress under PROMESA on several fronts,
and we are pleased to arrange such a meeting.
Finally, your Letter requests an explanation stating in detail how each
requirement of PROMESA § 201(b)(1) is satisfied. This letter addresses in detail
the issue you raised under PROMESA § 201(b)(1), namely how the fiscal plan
“respects” local priorities and the like. As you know, Congress deployed the word
“respect,” while consciously twice declining to use “comply with.”21 “Respect”
provides flexibility and is different than the words Congress used for other fiscal
plan requirements, such as to “ensure” the funding of essential public services,
“provide” adequate funding for public pension systems, and “provide” for the
elimination of structural deficits. I assume this is the requirement you are most
concerned with, and I have explained throughout this letter how the fiscal plan
respects priorities by reallocating tax revenues to the Commonwealth, increasing
revenues, and cutting expenses. If you would like the FOMB and its advisors to
address some of the other requirements, we would be happy to meet with you or
your staffs.
What Congress Can Do:
The FOMB invites Congress to help enlarge the pie, such as by renewing the
flow of Medicaid funds under the Affordable Care Act to Puerto Rico, which funds

21

162 Cong. Rec. H3600-01, 162 Cong. Rec. H3600-01, H3601.
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will otherwise be exhausted in December 2017. The bipartisan Congressional
Task Force on Economic Growth in Puerto Rico unanimously reported:
“…However, Task Force members agree that, irrespective of these
larger policy disagreements and the congressional debates they will
continue to generate in the coming years, an equitable and sustainable
legislative solution to the financing of Puerto Rico’s Medicaid
program should be enacted early in 2017.”22
Similarly, the FOMB encourages Congress to consider other Task Force
recommendations.
Conclusion:
In summary, PROMESA requires the FOMB to achieve for Puerto Rico
fiscal responsibility and market access. Subject to those requirements, the FOMB
wants to maximize returns to creditors and to ensure economic growth. The
FOMB is balancing fairness to Puerto Rico’s people with paying creditors while
not allowing debt to exceed levels that would prevent fiscal responsibility and
market access.
We trust this letter adequately addresses your concerns, and as always, we
are at your service.
Sincerely,

José B. Carrión, Chair
& all Members of the FOMB
C:

22

Elías Sánchez Sifonte
Natalie Jaresko

Report to the House and Senate by the Congressional Task Force on Economic Growth in
Puerto Rico, 114th Congress (December 20, 2016) at 17.
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Committee on Natural Resources
Rob Bishop Chairman
Markup Memorandum
May 23, 2016
To:

All Natural Resources Committee Members

From:

Majority Committee Staff (x5-2761)

Mark-Up:

H.R. 5278 (Rep. Sean Duffy), To establish an Oversight Board to assist the
Government of Puerto Rico, including instrumentalities, in managing its public
finances, and for other purposes
May 24 & 25, 2016; 1324 Longworth HOB
______________________________________________________________________________
H.R. 5278 (Rep. Sean Duffy), Puerto Rico Oversight, Management, and Economic Stability
Act (PROMESA)
Summary of the Bill
H.R. 5278, sponsored by Congressman Duffy, is the second iteration of legislation with
the express purpose of bringing fiscal responsibility and access to capital markets to the territory
of Puerto Rico. The bill establishes an Oversight Board to supervise the development of Fiscal
Plans, which act as roadmaps to revitalize Puerto Rico’s economy, and budgets. Furthermore,
the Oversight Board will work to ensure transparency and efficiency in the island’s finances, as
well as facilitate private capital to invest in the island’s infrastructure.
PROMESA provides Puerto Rico with potential access to debt restructuring overseen by
a district court and driven by the Oversight Board acting in place of the debtor. Such
restructuring access, however, is conditioned on the Oversight Board’s determination that the
debtor has met specific criteria, including whether the debtor has undertaken good-faith
voluntary negotiations to reach a consensual restructuring agreement.
To ensure the bill’s debt restructuring provisions meet the constitutional requirement for
the uniform application of bankruptcy laws, PROMESA provides identical debt restructuring for
any other U.S. territory (i.e., Guam, American Samoa, U.S. Virgin Islands, Commonwealth of
the Northern Mariana Islands) but only if the territory adopts a resolution signed by its governor
requesting the establishment of an Oversight Board in accordance with PROMESA.
Cosponsors
Chairman Bishop
Rep. Sensenbrenner
Background
The economic outlook for Puerto Rico is grim. The island has accumulated over $110
billion in combined debt and unfunded pension liabilities, and has seen a 10% decline in
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population over the past decade. 1 Puerto Rico’s local politicians have only accelerated the fiscal
crisis on the island through the passage of harmful legislation, including the recent debt
moratorium.2 Due to the realities facing the island, and the inability of its local politicians to
bring order and transparency, immediate and bold congressional action is required. Indeed, as a
United States territory, Congress has the responsibility and authority to make all needful rules
and regulations for Puerto Rico. The relationship of the Congress to a territory is analogous to
that of a state to one of its municipal subdivisions.
Puerto Rico’s situation underscores the necessity for Congressional action, and highlights
the purpose of the Committee on Natural Resources’ (Committee) efforts to address the crisis.
Over the past few months, the Committee has held four hearings and a markup on legislation to
address the situation in Puerto Rico. The hearings focused on: the need for energy and
infrastructure development;3 the outline for an oversight board;4 why Puerto Rico needs access to
debt restructuring;5 and H.R. 4900, the first legislative draft of PROMESA. On May 18, 2016,
Rep. Duffy introduced a modified version of PROMESA as H.R. 5278. In addition to
incorporating the testimony received during the Committee’s hearings, the new PROMESA
responds to concerns raised by Members and stakeholders since the legislative hearing on H.R.
4900.
Creating an Oversight Board to Ensure Fiscal Responsibility
Puerto Rico has enabled poor fiscal decisions due to limited oversight and transparency
within its governmental structures. Highlighting these realities is the failure to provide any
audited financials for the past two fiscal years.6 This lack of institutional control illustrates why
credit rating agencies have compared Puerto Rico to Greece.7 As such, there is a demonstrable
need for an independent body to oversee Puerto Rico’s fiscal activity. Titles I and II of
PROMESA remedy the deteriorating health of Puerto Rico’s finances and economy – at no net
cost to the U.S. taxpayer – through the establishment of an Oversight Board (Board) for territory.
The Board will be comprised of seven members appointed under procedures that ensure
Republican Leaders in Congress effectively determine or confirm a voting majority of the entire
Board. .8 First, if the President fails to select a member from a list provided by a congressional
leader, such appointment must occur with the advice and consent of the Senate. Second, if any
Board member is not appointed from lists or by Senate confirmation on or before September 30,
2016, then the President must select Board members from the respective list for which there
exists a vacancy and such appointment must occur by December 1, 2016. Because the Speaker
1

See: http://naturalresources.house.gov/uploadedfiles/testimony_weiss.pdf , p. 2, Testimony of Antonio Weiss, February 25,
2016.
2
Puerto Rico Senate Act P. del S. 1591, April 5, 2016.
3
Committee on Natural Resources, Subcommittee on Energy and Mineral Resources, Oversight Hearing on “Exploring Energy
Challenges and Opportunities Facing Puerto Rico,” January 12, 2016.
4
Committee on Natural Resources, Subcommittee on Indian, Insular and Alaska Native Affairs, Oversight Hearing on “The Need
for the Establishment of a Puerto Rico Financial Stability and Economic Growth Authority,” February 2, 2016.
5
Committee on Natural Resources, Oversight Hearing on “The U.S. Department of the Treasury’s Analysis of the Situation in
Puerto Rico,” January 12, 2016.
6
Megan Davies and Nick Brown, Puerto Rico may issue delayed audited 2014 statements in April, Feb. 22, 2016, available at
http://www.reuters.com/article/us-usa-puertorico-accounts-idUSKCN0VV2A0.
7
Trading Economics, Puerto Rico | Credit Rating, available at http://www.tradingeconomics.com/puerto-rico/rating.
8
See H.R. 5278, § 101(e).
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of the House and Majority Leader of the Senate shall each provide lists from which four of the
seven Members are selected by the President, these provisions effectively ensure a majority of
the Board will be Republican nominees.
Once a Board has been appointed, it will begin to fulfill two of its key duties, which are
the development of budgets and fiscal plans for Puerto Rico. The development of these
documents will require Puerto Rico to balance its budgets, incorporate pro-growth reforms, and
ensure legislative acts advance Puerto Rico towards the goal of fiscal responsibility and
regaining access to the capital markets. The Board’s broad powers include: the imposition of
legislative or executive recommendations,9 the requirement that Puerto Rico “score” (estimate
the costs of) its legislative acts, and the authority to review and veto new contracts, rules,
regulations, or executive orders that are inconsistent with the fiscal plans and budgets.10
The fiscal plans represent the cornerstone to the Board’s powers. Not only are budgets
based on these documents, but any debt restructuring plan authorized under Title III must
comply with them as well.11 The fiscal plans will outline the five upcoming economic years for
Puerto Rico and will be revised each year to account for changes in the island’s finances and
economy. Each fiscal plan must provide a “method to achieve fiscal responsibility and access to
the capital markets” as well as incorporate a number of specific provisions that will assist Puerto
Rico in achieving economic and structural reform.12 If Puerto Rico’s government fails to comply
with a fiscal plan, then the Oversight Board may impose mandatory cuts on Puerto Rico’s
government and instrumentalities – a power far beyond that exercised by the Control Board
established for the District of Columbia, to which PROMESA’s Board has been compared, as the
DC Control Board’s power was exercised mainly by cutting federal funding for the city
government.13
Two new provisions found in H.R. 5278 require fiscal plans to: 1) prohibit the unlawful
transfer of assets, funds, or resources between instrumentalities,14 and to 2) “respect the relative
lawful priorities or lawful liens, as may be applicable, in the constitution, other laws, or
agreements of a covered territory or covered instrumentality”.15 Both of these new provisions
will ensure fiscal plans keep intact the structural hierarchy of prioritized debt, and that funds are
not illicitly funneled to other instrumentality accounts.
The Oversight Board model that has been used elsewhere (e.g., for the District of
Columbia by Congress, or for a municipality by a state) has been effective in ensuring the
pertinent government entity returned to fiscal responsibility.16 As such, the Board proposed by
H.R. 5278 will only terminate after Puerto Rico has produced audited financials and a balanced
budget for four consecutive years.

9

See H.R. 5278, § 205.
See H.R. 5278, § 204.
11
See H.R. 5278, §§ 202, 314(b)(7).
12
See H.R. 5278, § 201(b)(1).
13
Pub. L. 104-8, § 206 (d).
14
See H.R. 5278, § 201(b)(1)(M).
15
See H.R. 5278, § 201(b)(1)(N).
16
See Testimony of James E. Spiotto before the Subcommittee on Indian, Insular and Alaska Native Affairs, Oversight Hearing
on “The Need for the Establishment of a Puerto Rico Financial Stability and Economic Growth Authority.”
10
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Ensuring Order Prevails after Enactment
H.R. 5278 provides for a stay on litigation relating to defaults by Puerto Rico while the
Board develops its bylaws and procedures during its infancy.17 This stay lasts until the later of
February 15, 2017, or six months after the enactment of PROMESA. It is a critical component
of the legislation as it preempts a rush to court, if and when Puerto Rico defaults on upcoming
bond payments, between the date of enactment of this bill and the time when the Oversight
Board can fully implement the bill’s fiscal and debt restructuring measures.
Critics of the stay argue it would give Puerto Rico’s government an opportunity to shuffle
money around, and that it acts as a federal taking through the impairment of a contract.
However, H.R. 5278 responds to these claims in two ways. First, multiple sections of the bill
prohibit the transfer of funds between debtors and provide creditors with a right to sue if any
such unlawful transfers do occur.18 Once full appointment of the Oversight Board occurs, it will
have the express authority to review and reverse any movement of funds or assets that occurred
before such appointment. Second, H.R. 5278 authorizes aggrieved parties to be excused from
the stay in order to prevent irreparable damage to their interest, and the bill permits the Board to
authorize interest payments during the stay if such payments are feasible.19
These provisions reinforce the purpose of the stay, which is to allow the Board the
opportunity to begin its monumental role, and to ensure there is no chaotic rush to the courts if
Puerto Rico defaults during the timeframe of the stay. A chaotic rush to the courts by creditors
before the Board is set up could increase the impact of and accelerate Puerto Rico’s debt crisis.
Allowing for an Orderly Restructuring of Debts if Necessary
Consistently, the Committee has been told of the unsustainability of Puerto Rico’s debt,
and that an avenue for debt restructuring must be made available to assist Puerto Rico in
managing debt levels. In response to these calls, Titles III and VI of PROMESA provide Puerto
Rico the opportunity to restructure its debts in a fair and equitable manner for debtor and
creditor. However, access to this restructuring is contingent on three “gating” requirements to
ensure that only truly unsustainable debt is allowed to be restructured through the Title III
process.
First, the entity (i.e., the government of Puerto Rico or one of its instrumentalities) must
have “made good-faith efforts to reach a consensual restructuring with creditors.”20 Such
consensual efforts may be made through the Title VI collective action process, or some other
voluntary mechanism negotiated between the parties. The good faith standard is a legal standard,
which has been defined as “acting with a sincere belief that the accomplishment intended is not
unlawful or harmful to another.”21

17

See H.R. 5278, § 405.
See H.R. 5278, §§ 201(b)(1)(M), 303(3), 204(c)(3), 407.
19
See H.R. 5278, § 405(g) and (l).
20
H.R. 5278, § 206(a)(1).
21
Smith v. Indiana, 13 N.E.2d 562.
18
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Second, the entity must have “adopted procedures necessary to deliver timely audited
financial statements” and “made public draft financial statements and other information
sufficient for any interested person to make an informed decision with respect to a possible
restructuring.”22 As discussed, Puerto Rico’s fiscal house is in chaos – it has not produced
audited financials for two years, while taxes and utility payments go uncollected. 23 Before any
restructuring is to occur, the Oversight Board must have an understanding of the finances of the
entity seeking restructuring to determine whether the entity actually needs restructuring.
Third, the entity must have adopted a fiscal plan.24 Again, fiscal plans are the
foundations that will ensure Puerto Rico returns to fiscal solvency. Each entity seeking access to
restructuring, including municipalities such as the Puerto Rico Electric Power Authority, must
have a fiscal plan in place.
If an entity meets these criteria, it can then be restructured only if five of the seven board
members agree that such restructuring should proceed. Therefore, a creditor’s gate to gain
access to Title III ensures voluntary negotiations have occurred and that any entity capable of
paying its bills will not get restructured.
Once in Title III, a host of provisions ensure creditors are protected, and that any
restructuring is in their best interests. Importantly, and unlike the situation in Detroit, the Board
– rather than the debtor – controls the restructuring process, and as such files the petition as well
as any final plan of adjustment to be used to restructure debts.
Title VI provides a means for voluntary debt restructuring outside of Title III. Upon
supermajority votes in each pool of creditors for a debtor, a mechanism is provided for the
supermajorities to seek an order of a court to bind the non-consenting minority of creditors in
each pool for a debtor, thereby avoiding Title III.

Promoting Economic Development in Puerto Rico
Development of infrastructure in Puerto Rico is hampered both by the fiscal crisis, and by
permitting inefficiencies. In fact, the World Bank has identified Puerto Rico as 135th out of 189
countries for ease of “Dealing with Construction Permits.”25 PROMESA addresses both the
bureaucratic processes that hinder development on the island, and promotes the infusion of
private capital to spur economic development.
Title V addresses the infrastructure and permitting problems by providing the Oversight
Board an opportunity to fast-track infrastructure projects through the co-opting of Puerto Rico
Act 76-2000 (Act 76). That act allows for the fast-track of projects that address emergencies on
Puerto Rico. Title V replicates the Act 76 process by establishing the position of “Revitalization
22

H.R. 5278, § 206(a)(2).
See Michelle Kaske, Puerto Rico Utility Averts Default After Deal with Creditors, July 1, 2015, available at
http://www.bloomberg.com/news/articles/2015-07-01/puerto-rico-s-prepa-says-it-has-made-bond-payments-due-today.
24
H.R. 5278, § 206(a)(3).
25
World Bank Group, Doing Business 2016 data for Puerto Rico, available at
http://www.doingbusiness.org/data/exploreeconomies/puerto-rico/.
23
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Coordinator,” who, in consultation with the Governor and various agencies of Puerto Rico, can
designate infrastructure projects as “Critical Projects.” Once a project is designated as a
“Critical Project,” it will gain access to the expedited permitting process envisioned by Act 76.
Furthermore, Title V seeks to encourage quick resolution of federal processes, by designating
points of contact for federal agencies, and encouraging the rapid discharge of federal duties for
designated critical projects within Puerto Rico.
In addition to Title V, other pro-growth provisions exist within the bill, primarily in Title
IV. PROMESA provides for an exemption to the prescribed minimum wage provisions of the
Fair Standards Labor Act for certain types of workers, as well as an exemption from the recently
finalized Department of Labor overtime rule. Two new provisions studying the effectiveness of
the “HUBZone” program and the creation of a congressional task force to study Puerto Rico’s
economic situation further add to the pro-growth purposes of H.R. 5278.
Cost
TBA
Section-By-Section
Administration Position
Secretary of the Treasury Jack Lew Statement in support of H.R. 5278:
We are pleased the bill reintroduced in the House last night includes restructuring tools
for Puerto Rico that are comprehensive and workable. The legislation would allow the
Commonwealth to restructure all of its liabilities, provide no bailouts for any creditors,
and enable an orderly resolution to Puerto Rico’s worsening crisis. These critical tools
paired with independent fiscal oversight will help put an end to Puerto Rico’s debt crisis,
which is already showing signs of becoming a humanitarian crisis.26
Effect on Current Law (Ramseyer)
Showing Current Law as Amended by H.R. 5278, PROMESA (5/12/16)
[new text highlighted in yellow; text to be deleted in brackets and highlighted in blue]
Section 6 of the Fair Labor Standards Act of 1938 (29 U.S.C. 206)
§206. Minimum wage.
(a) Employees engaged in commerce; home workers in Puerto Rico and Virgin Islands;
employees in American Samoa; seamen on American vessels; agricultural employees.
Every employer shall pay to each of his employees who in any workweek is engaged in
commerce or in the production of goods for commerce, or is employed in an enterprise engaged
in commerce or in the production of goods for commerce, wages at the following rates:
(1) except as otherwise provided in this section, not less than26

U.S. Dep’t of the Treasury, Statement from Secretary Lew on Puerto Rico Legislation, May 19, 2016, available at
https://www.treasury.gov/press-center/press-releases/Pages/jl0461.aspx.
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(A) $5.85 an hour, beginning on the 60th day after May 25, 2007;
(B) $6.55 an hour, beginning 12 months after that 60th day; and
(C) $7.25 an hour, beginning 24 months after that 60th day;
(2) if such employee is a home worker in Puerto Rico or the Virgin Islands, not less than
the minimum piece rate prescribed by regulation or order; or, if no such minimum piece rate is in
effect, any piece rate adopted by such employer which shall yield, to the proportion or class of
employees prescribed by regulation or order, not less than the applicable minimum hourly wage
rate. Such minimum piece rates or employer piece rates shall be commensurate with, and shall be
paid in lieu of, the minimum hourly wage rate applicable under the provisions of this section.
The Administrator, or his authorized representative, shall have power to make such regulations
or orders as are necessary or appropriate to carry out any of the provisions of this paragraph,
including the power without limiting the generality of the foregoing, to define any operation or
occupation which is performed by such home work employees in Puerto Rico or the Virgin
Islands; to establish minimum piece rates for any operation or occupation so defined; to prescribe
the method and procedure for ascertaining and promulgating minimum piece rates; to prescribe
standards for employer piece rates, including the proportion or class of employees who shall
receive not less than the minimum hourly wage rate; to define the term "home worker"; and to
prescribe the conditions under which employers, agents, contractors, and subcontractors shall
cause goods to be produced by home workers;
(3) if such employee is employed as a seaman on an American vessel, not less than the
rate which will provide to the employee, for the period covered by the wage payment, wages
equal to compensation at the hourly rate prescribed by paragraph (1) of this subsection for all
hours during such period when he was actually on duty (including periods aboard ship when the
employee was on watch or was, at the direction of a superior officer, performing work or
standing by, but not including off-duty periods which are provided pursuant to the employment
agreement); or
(4) if such employee is employed in agriculture, not less than the minimum wage rate in
effect under paragraph (1) after December 31, 1977.
(b) Additional applicability to employees pursuant to subsequent amendatory provisions.
Every employer shall pay to each of his employees (other than an employee to whom subsection
(a)(5) applies) who in any workweek is engaged in commerce or in the production of goods for
commerce, or is employed in an enterprise engaged in commerce or in the production of goods
for commerce, and who in such workweek is brought within the purview of this section by the
amendments made to this chapter by the Fair Labor Standards Amendments of 1966, title IX of
the Education Amendments of 1972 [20 U.S.C. 1681 et seq.], or the Fair Labor Standards
Amendments of 1974, wages at the following rate: Effective after December 31, 1977, not less
than the minimum wage rate in effect under subsection (a)(1).
(c) Repealed. Pub. L. 104–188, [title II], §2104(c), Aug. 20, 1996, 110 Stat. 1929
(d) Prohibition of sex discrimination.
(1) No employer having employees subject to any provisions of this section shall
discriminate, within any establishment in which such employees are employed, between
employees on the basis of sex by paying wages to employees in such establishment at a
rate less than the rate at which he pays wages to employees of the opposite sex in such
establishment for equal work on jobs the performance of which requires equal skill,
effort, and responsibility, and which are performed under similar working conditions,
except where such payment is made pursuant to (i) a seniority system; (ii) a merit system;
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(iii) a system which measures earnings by quantity or quality of production; or (iv) a
differential based on any other factor other than sex: Provided, That an employer who is
paying a wage rate differential in violation of this subsection shall not, in order to comply
with the provisions of this subsection, reduce the wage rate of any employee.
(2) No labor organization, or its agents, representing employees of an employer
having employees subject to any provisions of this section shall cause or attempt to cause
such an employer to discriminate against an employee in violation of paragraph (1) of
this subsection.
(3) For purposes of administration and enforcement, any amounts owing to any
employee which have been withheld in violation of this subsection shall be deemed to be
unpaid minimum wages or unpaid overtime compensation under this chapter.
(4) As used in this subsection, the term "labor organization" means any
organization of any kind, or any agency or employee representation committee or plan, in
which employees participate and which exists for the purpose, in whole or in part, of
dealing with employers concerning grievances, labor disputes, wages, rates of pay, hours
of employment, or conditions of work.
(e) Employees of employers providing contract services to United States.
(1) Notwithstanding the provisions of section 213 of this title (except subsections
(a)(1) and (f) thereof), every employer providing any contract services (other than linen
supply services) under a contract with the United States or any subcontract thereunder
shall pay to each of his employees whose rate of pay is not governed by chapter 67 of
title 41 or to whom subsection (a)(1) of this section is not applicable, wages at rates not
less than the rates provided for in subsection (b) of this section.
(2) Notwithstanding the provisions of section 213 of this title (except subsections
(a)(1) and (f) thereof) and the provisions of chapter 67 of title 41, every employer in an
establishment providing linen supply services to the United States under a contract with
the United States or any subcontract thereunder shall pay to each of his employees in
such establishment wages at rates not less than those prescribed in subsection (b), except
that if more than 50 per centum of the gross annual dollar volume of sales made or
business done by such establishment is derived from providing such linen supply services
under any such contracts or subcontracts, such employer shall pay to each of his
employees in such establishment wages at rates not less than those prescribed in
subsection (a)(1) of this section.
(f) Employees in domestic service.
Any employee(1) who in any workweek is employed in domestic service in a household shall be
paid wages at a rate not less than the wage rate in effect under subsection (b) unless such
employee's compensation for such service would not because of section 209(a)(6) of the
Social Security Act [42 U.S.C. 409(a)(6)] constitute wages for the purposes of title II of
such Act [42 U.S.C. 401 et seq.], or
(2) who in any workweek(A) is employed in domestic service in one or more households, and
(B) is so employed for more than 8 hours in the aggregate,
shall be paid wages for such employment in such workweek at a rate not less than
the wage rate in effect under subsection (b).
(g) Newly hired employees who are less than 20 years old.
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(1) In lieu of the rate prescribed by subsection (a)(1), any employer may pay any
employee of such employer, during the first 90 consecutive calendar days after such
employee is initially employed by such employer, a wage which is not less than $4.25 an
hour.
(2) In lieu of the rate prescribed by subsection (a)(1), the Governor of Puerto
Rico, subject to the approval of the Financial Oversight and Management Board
established pursuant to section 101 of the Puerto Rico Oversight, Management, and
Economic Stability Act, may designate a time period not to exceed four years during
which employers in Puerto Rico may pay employees who are initially employed after the
date of enactment of such Act a wage which is not less than the wage described in
paragraph (1). Notwithstanding the time period designated, such wage shall not continue
in effect after such Board terminates in accordance with section 209 of such Act.
[(2)](3) No employer may take any action to displace employees (including
partial displacements such as reduction in hours, wages, or employment benefits) for
purposes of hiring individuals at the wage authorized in paragraph (1) or (2).
[(3)](4) Any employer who violates this subsection shall be considered to have
violated section 15(a)(3).
[(4)](5) This subsection shall only apply to an employee who has not attained the
age of 20 years, except in the case of the wage applicable in Puerto Rico, 25 years, until
such time as the Board described in paragraph (2) terminates in accordance with section
209 of the Act described in such paragraph.
Section 1492a of title 48, United States Code
§1492a. Study of electric rates in the insular areas
(a) Definitions
In this section:
(1) Comprehensive energy plan
The term "comprehensive energy plan" means a comprehensive energy plan prepared and
updated under subsections (c) and (e) of section 1492 of this title.
(2) Energy action plan
The term "energy action plan" means the plan required by subsection (d).
(3) Freely Associated States
The term "Freely Associated States" means the Federated States of Micronesia, the
Republic of the Marshall Islands, and the Republic of Palau.
(4) Insular areas
The term "insular areas" means American Samoa, the Commonwealth of the Northern
Mariana Islands, Puerto Rico, Guam, and the Virgin Islands.
(5) Secretary
The term "Secretary" means the Secretary of the Interior, except that, with respect to Puerto
Rico, the term means, the Secretary of Energy.
(6) Team
The term "team" means the team established by the Secretary under subsection (b).
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(b) Establishment
Not later than 180 days after December 16, 2014 (except in the case of Puerto Rico, in which
case not later than 270 days after the date of enactment of the Puerto Rico Oversight,
Management, and Economic Stability Act), the Secretary shall, within the Empowering Insular
Communities activity (except in the case of Puerto Rico), establish a team of technical, policy,
and financial experts(1) to develop an energy action plan addressing the energy needs of each of the insular areas
and Freely Associated States; and
(2) to assist each of the insular areas and Freely Associated States in implementing such
plan.
(c) Participation of regional utility organizations
In establishing the team, the Secretary shall consider including regional utility organizations.
(d) Energy action plan
In accordance with subsection (b), the energy action plan shall include(1) recommendations, based on the comprehensive energy plan where applicable, to(A) reduce reliance and expenditures on fuel shipped to the insular areas and Freely
Associated States from ports outside the United States;
(B) develop and utilize domestic fuel energy sources; and
(C) improve performance of energy infrastructure and overall energy efficiency;
(2) a schedule for implementation of such recommendations and identification and
prioritization of specific projects;
(3) a financial and engineering plan for implementing and sustaining projects; and
(4) benchmarks for measuring progress toward implementation.
(e) Reports to Secretary
Not later than 1 year after the date on which the Secretary establishes the team and annually
thereafter, the team shall submit to the Secretary a report detailing progress made in fulfilling its
charge and in implementing the energy action plan.
(f) Annual reports to Congress
Not later than 30 days after the date on which the Secretary receives a report submitted by the
team under subsection (e), the Secretary shall submit to the appropriate committees of Congress
a summary of the report of the team.
(g) Approval of Secretary required
The energy action plan shall not be implemented until the Secretary approves the energy
action plan.
Section 1469e of title 48, United States Code
§1469e. Insular government purchases.
[The Governments of American Samoa, Guam, the Northern Mariana Islands, the Trust Territory
of the Pacific Islands, and the Virgin Islands are authorized to make purchases through the
General Services Administration.]
The Governments of the Commonwealth of Puerto Rico, Guam, American Samoa, the
Commonwealth of the Northern Mariana Islands, and the United States Virgin Islands are
authorized to make purchases through the General Services Administration.
Page 10 of 11
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Section 15 of the Small Business Act (15 U.S.C. 644)
Section 644. Award of Contracts.
*****
(t) GAO REPORT ON SMALL BUSINESS ADMINISTRATION PROGRAMS IN
PUERTO RICO.—Not later than 180 days after the date of enactment of this subsection, the
Comptroller General of the United States shall submit to the Committee on Small Business of the
House of Representatives and the Committee on Small Business and Entrepreneurship of the
Senate a report on the application and utilization of contracting activities of the Administration
(including contracting activities relating to HUBZone small business concerns) in Puerto Rico.
The report shall also identify any provisions of Federal law that may create an obstacle to the
efficient implementation of such contracting activities.
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FINANCIAL OVERSIGHT AND MANAGEMENT BOARD
FOR PUERTO RICO
Members
Andrew G. Biggs
Carlos M. García
Arthur J. González
José R. González
Ana J. Matosantos
David A. Skeel, Jr.
José B. Carrión III
Chair

Natalie A. Jaresko
Executive Director

BY ELECTRONIC MAIL
June 16, 2017
Honorable Ricardo A. Rosselló Nevares
Governor of Puerto Rico
La Fortaleza
PO Box 9020082
San Juan, PR 00902-0082
Honorable Thomas Rivera Schatz
President of the Senate of Puerto Rico
Honorable Carlos J. Méndez Núñez
Speaker of the House of Representatives
of Puerto Rico
Dear Governor Rosselló Nevares, Senator Rivera Schatz, and Speaker Méndez Núñez:
As we continue to move towards our common goal of achieving an Oversight Boardapproved and certified Commonwealth budget for fiscal year 2018 by June 30, 2017, I
write to you out of concern that some of the progress we appeared to have made in the past
few weeks as a result of the close and positive collaboration between the Board and the
administration—and their respective teams of advisors—may be receding, and that the
necessary resolve to attain the goals set forth in the certified fiscal plan may be waning.
It is equally of concern that some of the narrative taking hold in the public discourse fails to
characterize adequately the truly dire fiscal situation the Commonwealth is facing, thus
leading the public to underestimate the true nature and impact of some of the fiscal
responsibility measures mandated in the fiscal plan and that, accordingly, will have to be
incorporated in the budget. Stability can only be earnestly projected if the people know and
understand the reality of Puerto Rico's fiscal situation and the serious steps being
undertaken to address it.
PO Box 192018 San Juan, PR 00919-2018; www.oversightboard.pr.gov; comments@oversightboard.pr.gov
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A good example is the narrative that incorrectly asserts that the measures the Board
approved in the way of amendments to the administration’s proposed fiscal plan to ensure
sufficient liquidity to pay for essential services during FY18—i.e., a furlough program and
the Christmas bonus reduction or elimination—will not go into effect if only the
administration’s liquidity plan can reasonably be expected to generate additional cash
reserves of $200 million by June 30, 2017. In fact—as stated in the Board Resolution of
March 13, 2017, certifying the fiscal plan—the $200 million cash reserve requirement is in
addition to the main requirement that the administration submit for Board approval, along
with the proposed budget for FY18, implementation plans for the right-sizing or spending
reduction measures that provide necessary certainty that the critical liquidity and budgetary
savings required by the fiscal plan will be achieved by the administration.
The importance of the implementation plans for the right-sizing or spending reduction
measures the administration commits to undertake cannot be overestimated. We stressed it
again in our Unanimous Written Consent approving the submission of the Commonwealth
FY18 budget to the Legislature when we noted that “the Board expects that the final budget
will…reflect any necessary changes to align to achievable implementation plans for
spending reductions, to ensure the budget is fully aligned to the Commonwealth’s fiscal
plan….”
Let me assure you those implementation plans will be evaluated fairly and responsibly. We
need to make sure all the measures the administration has committed to undertake to
generate the liquidity and budgetary savings necessary to fund essential services throughout
FY18 can reasonably be expected to do just that.
Casual reference to a particular level of funding in the Treasury Single Account not only
can be deceiving, but is bound to generate the confusion that we witnessed yesterday in the
wake of certain press reports on the subject. Scant progress will be made towards the goal
of ensuring the necessary liquidity to fund essential services in FY18 if we just focus on a
certain balance in the Secretary’s TSA in a particular moment in time—let alone tout it—
and, more importantly, if implementation plans to produce the necessary budgetary savings
during the fiscal year are inadequate or poorly executed. If that happens, Puerto Rico is all
but certain to run out of money to fund the central government’s payroll come November
or December of this year.
Modest improvements in liquidity don’t change the reality of the Island’s fiscal situation.
Under current law, beginning in July, Puerto Rico will face a worsening cash flow problem
because of loss of federal funds and the depletion of pension funds’ assets.
In short, the issue of liquidity needs to be understood in the context of the cash flow over
time. That is precisely the importance of the liquidity plan. While the administration did
submit a liquidity plan in line with the proposed budget, we have yet to achieve confidence
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in the ability of Puerto Rico to fund essential services in an uninterrupted manner
throughout the fiscal year taking into account several risk scenarios.
On that note, we must reiterate our earlier requests urging the administration to make and
communicate as soon as possible the necessary public policy determinations with respect to
what it understands constitute “essential services” in the context of PROMESA. As you
know, in light of Puerto Rico’s fiscal situation, a PROMESA-compliant budget needs to
reflect appropriate allocations for the adequate funding of essential services, pension
benefits, investments to spur growth and other PROMESA priorities. We can no longer
afford business as usual.
As we have stated in the past, the Oversight Board supports a fair, orderly and equitable
restructuring of Puerto Rico’s debt, but such restructuring will take time and will not solve
by itself Puerto Rico’s considerable fiscal disarray. We need to work within the parameters
of PROMESA that provide for restructuring to a sustainable debt level so we can fund
essential services, pension benefits, and the capital investments necessary to spur economic
growth.
Finally, let me urge you further to work with the Oversight Board in the establishment of
an appropriate, consistent and reliable protocol for the submission and publication of the
various financial reports—including, but not limited to liquidity, collections, actual vs.
budget—the administration must regularly submit to the Oversight Board. Transparency is
a guiding principle specifically mandated by PROMESA. It is also, I know, a guiding
principle of the Governor’s administration. Let’s make sure that, together, we deliver to all
interested parties, stakeholders and, most importantly, the people of Puerto Rico the
accurate and timely financial information they deserve and have every right to expect.
Governor, Mr. President and Mr. Speaker, in the past five and a half months the Oversight
Board has given the Government of Puerto Rico—sometimes upon its request, sometimes
out of our own volition—latitude to facilitate compliance with the mandates of PROMESA.
For example, of our own accord, we changed our own guidelines regarding the formulation
of a fiscal plan to grant the administration one more year in which to effect the spending
reduction and revenue enhancement measures leading to fiscal equilibrium. At the
administration’s request, we extended the automatic stay against litigation provided by
PROMESA. We certified the administration’s proposed fiscal plan, noting our reservations
in the way of amendments thereto. In every instance, we have provided the accommodation
that you have required for two basic reasons: first, because we believed it was the
reasonable and prudent thing to do given your short time in office as a new administration
and a new legislature and, second, because we were, and remain, convinced of your
steadfast resolve to comply with the requirements of PROMESA for the benefit of the
people of Puerto Rico.

Case:17-03283-LTS Doc#:3126-22 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit Letter from FOMB to Governor (6/16/17) Page 5 of 5
Honorable Ricardo A. Rosselló Nevares
Honorable Thomas Rivera Schatz
Honorable Carlos J. Méndez Núñez
June 16, 2017
Page 4

Desc:

Now we are at a critical juncture that requires that we collectively strengthen that resolve. I
trust that, working together, we will successfully remove any potential roadblocks in our
path towards successful implementation of PROMESA and the attainment of its goals of
establishing fiscal responsibility, regaining access to markets, restructuring the public debt,
strengthening economic competitiveness, and restoring opportunity to everyone in Puerto
Rico.
The Oversight Board looks forward to continue working with your administration and the
Legislature to accomplish the considerable remaining requirements and goals of
PROMESA for the benefit of the people of Puerto Rico, its creditors and other
stakeholders.
Sincerely,

José B. Carrión
Chair
Andrew G. Biggs
Carlos M. García
Arthur J. González
José R. González
Ana J. Matosantos
David A. Skeel, Jr.
CC: Natalie A. Jaresko
Elías F. Sánchez-Sifonte
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2

A P P E A R A N C E S:
GARY ORSECK, ESQ., and KATHERYN ZECCA, ESQ., Robbins
Russell, for GO Bondholders.
PETER FRIEDMAN, ESQ., and ASHLEY PAVEL, ESQ., O'Melveny &
Myers, for AAFAF.
TIMOTHY W. MUNGOVAN, ESQ., GREGG M. MASHBERG, ESQ., and
CARL FORBES, JR., ESQ., Proskauer Rose, for the Financial
Oversight and Management Board for Puerto Rico (FOMB).
ELLEN HALSTEAD, ESQ., Cadwalader, Wickersham & Taft, for
Assured Guaranty.
CHRISTOPHER DiPOMPEO, ESQ., Jones Day, for ERS Secured
Creditors.
RICHARD LEVIN, ESQ., Jenner & Block, for Official
Committee of Retired Employees.
SHANNON WOLF, ESQ., Bracewell LLP, for QTCB Noteholder
Group.
LUC DESPINS, ESQ., Paul Hastings, for UCC.
MARTIN SOSLAND, ESQ., Butler Snow, LLP, for Financial
Guaranty Insurance Company.
GREGORY A. HOROWITZ, ESQ., Kramer Levin Naftalis &
Frankel, for The Mutual Fund Group.
ERIC WEISS, ESQ., Milbank, Tweed, Hadley & McCloy, for
Ambac.
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there's a deposition or something?
MR. ORSECK: No. That's different. That's
Dr. Wolfe which they have produced. Excuse me.
The materials that I'm talking about they have

5

placed in category four which is to say we would not be able

6

to use it, which to me is the same point.

7

So on the use issue, Judge, to circle back, we are

8

in agreement in principle on the first two categories. On

9

the third category we're also in agreement in principle so

10

long as what they are holding within the mediation folder in

11

the data room are materials that relate only to the mediation

12

and are in the underlying factual materials.

13

Where we disagree are as to materials that underlie

14

the old fiscal plan and the new fiscal plan. We think that

15

they are both discoverable under 2004. And to the extent

16

they want to assert deliberative process privilege, they

17

should just go ahead and assert it.

18

The last thing I want to do is touch on a couple of

19

the specific requests that are outstanding. Most of these

20

they've said that they will continue to look for materials.

21

We've asked for a response in a week as to where they stand

22

on these. They've asked to do it a bit later than that. But

23

the one I want to raise --

24
25

We had a request that asked for all documents that
identify what they have defined as essential services. Under
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PROMESA there is a requirement to fund essential services.

2

And they have at times taken the position that essential

3

services come before payment of the debt to GO Bondholders.

4

So we have asked them identify what the essential services

5

are in the fiscal plan or any other discussion or

6

identification of what are essential services.

7

47

We were told in a meet and confer, and if counsel

8

will confirm this, we will deem request number 12 to be

9

satisfied, but we were told that they are unaware of any such

10

documents that identify essential services or define

11

essential services either that were provided to the Oversight

12

Board or that have been used or relied upon in connection

13

with the formulation of any draft or final fiscal plan.

14

If they will make that representation, then we deem

15

that request satisfied. I think the rest remain to be worked

16

out as to what they will and won't produce as to by when and

17

the question of use and whether deliberative process must be

18

logged or not.

19

MR. FRIEDMAN: Peter Friedman from AAFAF, Your

20

Honor. I will say with respect to the last issue, number 12,

21

that is my understanding with respect to essential services.

22

We will continue to look. If we identify something that

23

falls into the category of -- so I view it as part of a

24

continuing obligation on our part to look to see if there are

25

documents about essential services that have been provided to
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1

the FOMB by AAFAF or used or relied upon in connection with

2

the formulation of a fiscal plan. I'm not aware of it.

3

We've made inquiries. We will keep looking. And if it turns

4

out, I understand we have an obligation to produce. I have

5

made a representation based on my current understanding and

6

our firm's understanding based on reasonable increase, we'll

7

keep looking.

8
9
10

THE COURT: So as I understand, I have a decision
as between December 22 and January 5 on when you're
reporting?

11

MR. ORSECK: I think that's right.

12

THE COURT: I'll give you January 5 if you want to

13
14

wreck your holidays. I don't have a problem with that.
MR. MUNGOVAN: Your Honor, can I just be heard at

15

the podium with respect to one item?

16

THE COURT: Yes.

17

MR. MUNGOVAN: Your Honor, Timothy Mungovan for the

18

Oversight Board. What is it specifically that we're supposed

19

to be reporting on for January 5?

20

THE COURT: Are you asking me? As I understood it

21

from the papers, that was your agreement as to when you were

22

going to report on what you had been searching for, and they

23

wanted you to give them a status report as of December 22.

24

You wanted to give a status report as of January 5.

25

MR. MUNGOVAN: That's right, Your Honor.
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I certify that the foregoing is a correct

5

transcript of the record of proceedings in the above-entitled

6

matter to the best of my skill and ability.

7
8
9
10

/s/ Joan M. Daly

December 15, 2017

11

______________________

____________________

12

Joan M. Daly, RMR, CRR
Official Court Reporter

Date
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FINANCIAL OVERSIGHT AND MANAGEMENT BOARD
FOR PUERTO RICO
Members
Andrew G. Biggs
Carlos M. García
Arthur J. González
José R. González
Ana J. Matosantos
David A. Skeel, Jr.
José B. Carrión III
Chair

Natalie A. Jaresko
Executive Director

BY ELECTRONIC MAIL
August 30, 2017

The Honorable Ricardo A. Rosselló Nevares
Governor of Puerto Rico
La Fortaleza
P.O. Box 9020082
San Juan, PR 00902-0082
The Honorable Thomas Rivera Schatz
President of the Senate of Puerto Rico
The Honorable Carlos J. Méndez Núñez
Speaker of the House of Representatives of Puerto Rico
Dear Governor Rosselló Nevares, President Rivera Schatz, and Speaker Méndez Núñez:
We write in response to the certification, dated August 1, 2017, that Act 47 is compliant with the
Commonwealth’s Fiscal Plan pursuant to Section 204(a) of PROMESA (the “Compliance
Certification”). Having carefully reviewed Act 47, the Compliance Certification, and the
supporting materials provided with the Compliance Certification, the Oversight Board concludes
that the Compliance Certification failed to provide the formal estimate of the fiscal impact that the
law will have as required under paragraph (2)(A) of Section 204(a). Moreover, as further
explained below, the Oversight Board’s preliminary analysis leads us to conclude that Act 47 is
significantly inconsistent with the Fiscal Plan for the Commonwealth, contrary to the conclusion
reached in the Compliance Certification.
* * *

PO Box 192018 San Juan, PR 00919-2018; www.oversightboard.pr.gov; comments@oversightboard.pr.gov
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Section 204(a)(2)(A) provides that a compliance certification shall include a “formal
estimate . . . of the impact, if any, that the law will have on expenditures and revenues.” The
Compliance Certification is deficient in two ways.
First, whatever fiscal impact that Act 47 will have will be determined to a large degree by the fiscal
effect of the Patient Advocate’s expanded powers to commence Summary Proceedings on behalf
of private citizens to stay a health insurance company’s coverage determination. Act 47 requires
the Patient Advocate to issue regulations (the “Required Regulation”) to control the application of
Summary Proceedings. The Required Regulation has not been promulgated and therefore their
fiscal impact cannot be determined. The Section 204(a)(2)(A) formal estimate cannot be complete
without an analysis of the fiscal impact of the Required Regulation.
Second, the Compliance Certification by its own terms does not provide an analysis of the impact
that Act 47 will have on the Commonwealth’s Fiscal Plan. See Compliance Certification at 4
(stating that “the fiscal impact of Act 47 on the Fiscal Plan cannot be conclusively determined”).
This is not surprising given the first deficiency. Indeed, the Compliance Certification admits as
much: “The impact of Act 47 on the Fiscal Plan is indeterminable before the approval and
implementation of the Required Regulation.” Yet the Compliance Certification, inexplicably, goes
on to certify that “Act 47 is not significantly inconsistent with the Fiscal Plan.” The Section 204(a)
certification must include an analysis of the impact that Act 47 will have on the Commonwealth’s
Fiscal Plan before it can certify that the law is not significantly inconsistent with the Fiscal Plan.
Moreover, based on the information currently available, it appears unrealistic to expect that Act
47 will not increase medical costs. MMAPA, in a letter addressed to the Governor and copied to
the Oversight Board, conservatively estimated that the yearly economic impact of Act 47 would
be $70 million to the GHP and $15 million to other governmental entities, including public
corporations. This estimate alone suggests that healthcare costs would increase from the current
cost base, inconsistent with the Fiscal Plan.
More importantly, Act 47 will likely interfere with the Commonwealth’s ability to meet the
healthcare savings goals over the next several years that are required by the Fiscal Plan. The Fiscal
Plan commits to $500 million in savings by 2020 and $1 billion by 2026. All of the savings for
the years after 2020 are projected to come from a new MCO model. While we recognize that
ASES is still in the process of designing the new MCO model, because MCOs are to be the primary
vehicle to deliver future healthcare savings, we are concerned that Act 47 will impede whatever
progress MCOs are able to make toward achieving the Fiscal Plan’s significant healthcare savings
targets. In particular, we are focused on the impact that the expanded powers of the Patient
Advocate and the ability of healthcare providers to challenge MCO decisions regarding utilization
management will have on the Fiscal Plan. We strongly encourage you to consider carefully the
impact that Act 47 will have on MCOs’ ability to produce the targeted healthcare savings through
care and utilization management when you submit a revised Compliance Certification.
* * *
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Accordingly, the Oversight Board is notifying you, pursuant to Section 204(a)(3)(A), that the
formal estimate required by Section 204(a)(2)(A) is missing, and directing you, pursuant to Section
204(a)(4)(A), to provide the missing estimate within seven (7) days of the date on which the
Required Regulation is promulgated. Should the Oversight Board determine that you have failed
to comply with our directive under Section 204(a)(4)(A), we reserve the right to take such actions
as we consider necessary, consistent with Section 204(a)(5), including preventing the enforcement
or application of Act 47.
Sincerely,

José B. Carrión
Chair
Andrew G. Biggs
Carlos M. García
Arthur J. González
José R. González
Ana J. Matosantos
David A. Skeel, Jr.
CC:

Natalie A. Jaresko
Christian Sobrino Vega

PO Box 192018 San Juan, PR 00919-2018; www.oversightboard.pr.gov; comments@oversightboard.pr.gov
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Puerto Rico

PROMESA Board, Commonwealth in Talks to ‘Improve’ Certified Fiscal Plan
Tue 04/24/2018 16:54 PM

The PROMESA oversight board and the administration of Gov. Ricardo Rosselló are holding
conversations about “improving” the commonwealth fiscal plan, which was certified last Thursday.
PROMESA oversight board Chairman José Carrión discussed the talks during an interview today with
Noti-Uno radio station, saying that they were part of efforts to avoid a costly legal battle and to
ensure the fiscal plan’s implementation. Christian Sobrino, the governor’s non-voting
representative on the board, confirmed the talks, telling Reorg Research that “conversations are
indeed taking place.”
The board chairman said he would not “enter into details” of the ongoing conversations but
discussed them while addressing the administration’s stated opposition to a labor reform and a $200
million annual cut in pension benefits that the board included in the certified fiscal plan.
“We would like the executive and Legislature to reconsider and take the fiscal plan as the route to
follow and implement it. Unfortunately, if we don’t achieve this goal, one of the options we are
considering will be the legal issue. I am concerned … because this carries an additional cost for the
public and is something that we obviously want to avoid,” Carrión said.
“What are we doing to avoid this? Without entering into details, we have had conversations to see if
we can push forward with something that makes sense to improve the certified fiscal plan,” he added.
During the interview, the PROMESA board chairman reiterated that the board and administration
agree on the “vast majority” of the reforms and initiatives contained in the fiscal plan, but he
acknowledged that the two major differences - the pension cut and labor reform - are “material” to
the fiscal plan.
Carrión emphasized that the proposed labor reform is an “extremely important” initiative that is
expected to produce $1.2 billion over the six-year course of the plan.
Meanwhile, the proposed pension benefit cut is important not only because of the $200 million in
annual savings it will generate but because it is an important step to show that the fiscal plan is
“balanced.”
“The reason we are promulgating this type of cut and reform is we need to present a balanced plan to
undertake a restructuring,” he said, referring to the plan of adjustment process outlined under
PROMESA that requires approval from the Title III court. Carrion said that the fiscal plan is
“essential” to being able to finish debt restructuring negotiations because it contains a series of
projections that imply the capacity to pay debt. He said that both the fiscal plan and subsequent plan
of adjustment that will be submitted to the court must be balanced under the PROMESA statute.
“If we don’t do this, there exists the probability that the judge takes the issue of the percentage into
her hands and decides for more severe cuts,” Carrión said, adding that during the Detroit bankruptcy,
police and firefighters received pension cuts of about 13% and general government workers suffered
cuts of about 20%.
The PROMESA board chairman said that bondholders have a higher payment priority under the law
than pensioners. “Legally, the bondholders in effect have rights over pensioners, which are
unsecured creditors. … In effect, there is a reality that first come the bondholders and afterwards
come the pensioners. We want to ensure that the cut will be modest and we can justify the debt
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the judge.”
During the interview, Carrión said that in the case of public corporations with their own pension
systems, the cuts would be made through the Title III court process. Although the average 10% cuts
to pension benefits are outlined in the certified commonwealth fiscal plan, the plan states that one
important aspect of the proposed reform - the freezing of current pension benefits for teachers and
the judiciary - will be “implemented through the Plan of Adjustment.”
Resident Commissioner Jenniffer González told Reorg Research during a Monday interview that the
entire pension issue should be handled through the Title III court process because beneficiaries will
likely challenge in the courts any move to reduce their benefits, and that would only work to delay the
implementation of the fiscal plan.
News of the talks between the board and commonwealth regarding potential improvements to the
fiscal plan comes a day after the U.S. House Natural Resources Committee released a statement
urging increased collaboration between the board and the commonwealth. “The Committee is
reviewing the newly approved fiscal plans, but [Chairman Rob Bishop, R-Utah] is hopeful the
structural reforms imposed by the certified plans will finally begin to guide Puerto Rico along the
path towards fiscal accountability, balanced budgets, and much needed government reforms,”
Committee spokeswoman Katie Schoettler said. “The lofty goals will require effective
implementation by the Puerto Rican government, and we encourage increased collaboration with the
Oversight Board to ensure the goals of PROMESA are accomplished, allowing the island access to the
capital markets and the growing of a strong and sustainable economy.”
During the radio interview, Carrión also noted that the Puerto Rico Legislature is the second most
costly on a per capita basis in the U.S. when compared with state legislatures, trailing only Alaska.
While the fiscal plan calls for a 17.5% or $20 million cut to the Legislature, Carrión said that it would
take an 85% cut to bring the legislature in line with other state legislatures. “Puerto Rico is a poor
country, and the legislature does not reflect this,” the board chairman said.
In a subsequent interview on Noti-Uno, Senate President Thomas Rivera Schatz responded by
questioning the achievements of the board and saying that that Carrión, as a businessman, stands to
benefit from the labor reform and other initiatives the board is pushing.
Reorg Research, Inc. makes no representation or warranty, express or implied, as to the completeness or accuracy of this information and assumes no responsibility to
update this information. This information is not, and should not be construed as, an o er to sell or the solicitation of an o er to buy any securities. In addition,
nothing contained herein is intended to be, nor shall it be construed as an investment advice, nor is it to be relied upon in making any investment or other decision.
Reorg Research, Inc. does not act as a broker, dealer or investment adviser. Prior to making any investment decision, you are advised to consult with your broker,
investment adviser, or other appropriate tax or financial professional to determine the suitability of any investment. Reorg Research, Inc. shall not be responsible or
have any liability for investment decisions based upon, or the results obtained from, the information provided.
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Forward-Looking Statements

The information included in this presentation contains certain ―forward-looking‖ statements. These forward-looking statements
may relate to the fiscal and economic condition, economic performance, plans and objectives of the Commonwealth of Puerto
Rico (the ―Commonwealth‖) and/or its agencies or instrumentalities. All statements contained herein that are not clearly
historical in nature are forward-looking, and the words ―anticipates,‖ ―believes,‖ ―continues,‖ ―expects,‖ ―estimates,‖
―intends,‖ ―aims,‖ ―projects,‖ and similar expressions, and future or conditional verbs such as ―will,‖ ―would,‖ ―should,‖
―could,‖ ―might,‖ ―can,‖ ―may,‖ or similar expressions, are generally intended to identify forward-looking statements.
These statements are not guarantees of future performance and involve certain risks, uncertainties, estimates, and assumptions
by the Commonwealth and/or its agencies or instrumentalities that are difficult to predict. The economic and financial
condition
of
the
Commonwealth
and
its
agencies
or
instrumentalities
is
affected
by
various
financial, social, economic, environmental, and political factors. These factors can be very complex, may vary from one fiscal
year to the next, and are frequently the result of actions taken or not taken, not only by the Commonwealth and/or its agencies
or instrumentalities, but also by entities such as the government of the United States of America or other nations that are not
under the control of the Commonwealth. Because of the uncertainty and unpredictability of these factors, their impact
cannot, as a practical matter, be included in the assumptions underlying the Commonwealth’s or its agencies or
instrumentalities’ projections.
The projections set forth in this presentation were not prepared with a view toward complying with the guidelines established
by the American Institute of Certified Public Accountants with respect to prospective financial information, but, in the view of
the officers of the Commonwealth or its agencies or instrumentalities responsible for the preparation of such information, were
prepared on a reasonable basis, reflect the best currently available estimates and judgments, and present, to the best of such
officers’ knowledge and belief, the expected course of action and the expected future financial performance of the
Commonwealth and/or its agencies or instrumentalities, as applicable. However, this information is not fact and should not be
relied upon as being necessarily indicative of future results, and readers of this presentation are cautioned not to place undue
reliance on the prospective financial information. Neither the Commonwealth’s nor any agency or instrumentality’s
independent auditors, nor any other independent auditors, have compiled, examined, or performed any procedures with
respect to the prospective financial information contained herein, nor have they expressed any opinion or any other form of
assurance on such information or its achievability and disclaim any association with the prospective financial
information. Neither the Commonwealth’s nor any agency or instrumentality’s independent auditors, nor any other
independent auditors, have been consulted in connection with the preparation of the prospective financial information set forth
in this presentation, which is solely the product of the Commonwealth and/or its agencies or instrumentalities, and the
independent auditors assume no responsibility for its content.
2
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Challenges faced…
1

Size of the General Fund's Deficit

…Puerto Rico has taken action:
• Approved budget for fiscal year 2014 was designed to reduce the budget deficit
from $2.375 billion in FY2012, and a projected $1.290 billion in FY2013, to $820
million in FY2014, by enhancing and diversifying our revenue base, including
through an increase in the Act 154 excise tax to 4%, and by reducing our reliance
on debt service restructuring.
• Q1 preliminary revenues are above estimates and Q1 preliminary expenditures
are in line with budgeted appropriations.

2

Funding of the Commonwealth's
Pension System

• Act 3 delivered on the long-standing promise of enacting meaningful and
comprehensive pension reform to the ERS that reduces the projected need for
approximately $900 million in annual pay-as-you-go contributions in the future
and ensures cash flow sufficient to pay pension obligations when due.

3

Public Corporations Dependent
on General Fund and GDB support

• Significant steps have been taken to turn the Commonwealth’s main public
corporations, including PRASA, PRHTA, PRPA and PREPA, into entities capable of
operating without budgetary subsidies or deficit financing from the General Fund
or GDB.

4

Need for Meaningful Spending
Controls

• During the second half of FY2013, the Commonwealth reduced General Fund
expenses, turning a $140 million over expenditure projection as of January into
approximately $50 million of under spending. For FY2014, General Fund payroll
for July and August reflects an 11% decrease over the same period in the prior
year. As of August 30, 2013, cumulative General Fund headcount was
approximately 5,000 less than January 1, 2013.

5

Need to Jumpstart Economic
Growth

• We are currently executing a short-term, aggressive outreach plan with clear
and achievable goals and benchmarks that we are confident will result in
thousands of new jobs and reposition Puerto Rico as a competitive business and
investment destination. Our focus on job creation has already led to
commitments expected to generate approximately 25,000 direct and indirect
jobs.
• This presentation includes a description of the five-year economic plan
developed by the Commonwealth with the input of Boston Consulting Group. We
are confident this plan will jumpstart our economic engine and lead us to
sustainable, long-term economic growth.

4
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1
deficit

Historical and Projected Deficit

a (in millions)

$(820)

$(1,290)

b

$(1,801)
$(2,375)
$(2,864)

FY 2009

$(2,213) b
Projected deficit as of
January 31, 2013 was
reduced by $923 million

$(2,724)

FY 2010

FY 2011

FY 2012

FY 2013e

FY 2014e

(a) Source: ―Commonwealth of Puerto Rico – Financial Information and Operating Data Report‖, dated October 15, 2013. Deficit for fiscal year 2013 and 2014 is preliminary
and subject to change. Results presented for FY 2009 and FY 2010 exclude approximately $442 million and $50 million, respectively, of non-recurring expenses accrued
during prior fiscal years that have been previously accounted as part of total expenditures for such fiscal years.
(b) After implementation of corrective measures by current Administration, deficit for FY 2013 was initially revised from $2.213 billion as of January 31, 2013 to $1.602 billion
as of April 30, 2013, and again revised to $1.290 billion as of June 30, 2013. The approximately $2.213 billion deficit found in January 31, 2013 was composed of (i) a
revenue shortfall of $965 million, (ii) $333 million COFINA deficit financing, (iii) $775 million in debt refinancing and (iv) $140 million of overspending (eliminated by OMB by
June 30, 2013).
E: Estimated, preliminary and subject to change.
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1 debt service payments for budgetary relief

Total General Fund Debt Service (in millions)
GO Debt Service Restructuring

PBA Debt Service Restructuring

$1,167.6*

GO,PBA, PFC Debt Service Paid by General Fund

$1,166.4*

$1,157.1*

$1,027.1*
+26%
$407.2

$328.2
$153.8

-8%

$391.6

-35%

$581.7

$174.7

$147.8
$685.6
$472.1

FY2011

FY2012

$600.0

$575.4

FY2013

FY2014

• General Fund budgets for FY 2013 and FY 2014 were designed with a debt service restructuring of
$775 million ($600 million in GO and $175 million in PBA bonds) and $575 million (in
GOs), respectively.
• For the first time since FY 2009, there will be no PBA debt service restructuring in FY 2014.
• Our plan is to significantly reduce debt service restructuring for FY 2015 and eliminate the practice
by FY 2016.
Source: ―Commonwealth of Puerto Rico – Financial Information and Operating Data Report, dated October 15, 2013.‖ Debt restructuring for fiscal year 2014 is preliminary and
subject to change without prior notice, including as a result of market and general economic conditions
*Total debt service due for each fiscal year before any restructuring
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•

The Employees Retirement System’s pension reform, which has been labeled a ―credit positive‖ by the rating
agencies, provides a cash-flow solution to ensure that all the System’s obligations are paid when due.

•

Changes enacted by Act 3-2013 include moving participants to a defined contribution plan, annuitizing the defined
contribution benefits, increasing retirement age, increasing employee contribution, modifying (and eliminating
for future retirees) ―Special Law‖ benefits, eliminating disability benefits and changing survivor benefits.

•

With an additional annual contribution through 2033 ($120 million for FY 2014), it is projected that the system’s
$900 million average cash flow deficit is eliminated.

•

The Puerto Rico Supreme Court has already upheld the constitutionality of the reform.

•

In contrast to other U.S. jurisdictions, Puerto Rico has shown political courage and taken decisive action to tackle
the long-term risk presented by its largest retirement system.

Cash Flow Deficit Projection After Act 3 and Act 32 of 2013 (in millions)
$3,500
$3,000
$2,500
$2,000
$1,500

Remaining Shortfall
Reduction in Cash Flow Deficit
Projected Total Assets (After Pension Reform)
Average Annual Shortfall:
- Prior to reform: $900 mm
- Post-reform: $0

$1,000

$500
$0
FY 2014 2016 2018 2020 2022 2024 2026 2028 2030 2032 2034 2036 2038 2040 2042 2044 2046
Note: The amounts presented are estimates, the end result could vary. This chart takes into account an investment rate of return of 6.00% and does not take
into account the retirement of ERS covered employees that may have retired as a result of the reform.
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to turn
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entities capable of operating without budgetary subsidies or GDB deficit financing
• In July 2013, PRASA implemented a 60% rate increase (on average) that will provide
additional revenues to cover operational expenses and improve debt service coverage.
• As a result of this increase, in contrast with prior years, the Commonwealth does not
anticipate having to appropriate funds to PRASA for its operational expenses.
• Acts 30 and 31 of 2013, signed into law on June 25, 2013, increase HTA’s recurring annual
revenues by approximately $270 million.
• These new revenue measures allow HTA to (i) begin amortizing its lines of credit
outstanding with GDB and other financial institutions, (ii) access the capital markets over
time to repay GDB lines and (iii) fund operational expenses.
• On February 27, 2013, Puerto Rico finalized the P3 transaction involving the Luis Muñoz
Marín International Airport and received an upfront payment of $615 million.
• This transaction strengthened the Ports Authority’s fiscal position and reduced both the
Port Authority’s and GDB’s risk position by repaying over $490 million most of which had
been either owed to or guaranteed by the GDB.
• Conversion to natural gas as a fuel source has been completed at PREPA’s 2nd largest
generating plant, reducing oil dependency by another 11%; negotiations to permit the
conversion of PREPA’s largest generating plant (18% of total capacity) are underway.
• In August 2013, with over $1.6 billion of orders from investors, PREPA successfully
completed a $673 million bond issuance to fund its capital improvement program, including
the conversion to natural gas of existing oil-fired generation units, which is expected to
enable PREPA to improve its operating efficiency.

These public corporations are key drivers of Puerto Rico’s economic growth with a combined CIP of
approximately $1,206 million in FY 2014. At this point, GDB does not expect any of these public corporations
to need budgetary subsidies or operational loans from GDB for FY 2014.

8

Case:17-03283-LTS Doc#:3126-26 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW PR Investor Webcast Page 10 of 74

Desc:

Next Steps of Fiscal Plan

Reform the Teachers Retirement System
 Before the end of the calendar year, we will present legislation to reform our
teacher’s pension system to ensure that the system does not run out of assets
and pension benefits can be paid when due.
 Similar to the reform of the ERS, the reform of the TRS will be a cash flow
solution that will alleviate future pay-as-you go pressure on the General Fund.

Finish the Job of Eliminating the Budget Deficit
 For FY2015, the Commonwealth will reduce its budget deficit by at least an
additional 50% versus FY2014’s budgeted deficit ($820 million).
 We expect to have a balanced budget by no later than FY2016.
 We are committed to cutting expenses this fiscal year if revenue targets are not
substantially met.
The Commonwealth is committed to continue demonstrating its willingness and ability
to further strengthen its fiscal health.
9
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After significant correctiveExhibit
measures,
the $965
million
FY2013
revenue shortfall was
reduced to $247 million. Funds to reduce the remaining shortfall have been identified.

The following measures were undertaken to reduce the $965 million revenue shortfall:

Effect of Corrective Measures
$9,000

$8,750

$8,750
$247

$8,500

$965

$718

$8,000
$7,500
$7,000

$8,503
$6,500

$7,785

$6,000
$5,500
$5,000
Budgeted
Revenues
FY2013

Measures

Revenue
Shortfall

Revised
Corrective
Preliminary Measures
Revenues
FY2013

Actual
Revenue
FY2013

Revenue
Shortfall as
of June
2013

Amount
(in millions)

- Cash Receipt Tax Amnesty
- Redemption Fund
- Royalty Prepayments
- Closing Agreements over
Budgeted Amount
- Reimbursement of US
Treasury Dept. for American
Opp. Tax Credit
- COFINA Surplus
- Others

$90
$241
$235

Subtotal

$718

Preliminary Shortfall as of
June 2013 *

$247

Total

$965

$80

$49
$16
$7

* Shortfall is expected to be reduced or eliminated through (i) sale of old ($128 million) and new payment plans ($199
million) from Tax Amnesty and (ii) the closing of pending transactions with two pharmaceutical companies ($98
million), expected later this month.
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Desc:

FY 2014 Budget - General Fund Revenue Projection
Preliminary Revenue Projection for Fiscal Year 2014 (in millions)
B
A
$7,785

Base
Ending FY2013

A
B
C

$8,145

C
$309

D

$9,770

$245

$1,071

$360

Base Increment* Base for FY2014

New Tax
Measures

Expansion SUT
Base

Gap /
Stabilization
Fund

Revenue Estimate
FY2014

Results primarily from the increase of the Act 154 excise tax, minus a reduction due to royalty pre-payments
received in FY 2012-13 as part of deferral of amendments to Act 154, minus $62 million of vehicle license fees
transferred to PR Highways.
Approved FY 2014 Budget includes new tax measures expected to raise $1.071 billion of additional
revenues, excluding the expansion to the ―SUT‖ base.
Expansion of Sales and Use Tax (―SUT‖) base of approximately $309 million principally relies on the extension of the
SUT to certain business-to-business services and the elimination of exemptions for certain institutions and resellers.

D Budget contemplates a Stabilization Fund of $245 million.
*Economic growth projections reflect the most up-to-date PR Planning Board projections for FY 2014 (+0.2%).
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in $1.071 billion of additional revenues, excluding the SUT expansion

New Tax Measures = $1.071 billion*
(in millions)

$808

Corporate Taxes

Tax Credit Limit

$78

Self-Employed Tax
Surcharge

$66

Insurance
premiums

$47

Lottery Revenue
Initiatives

$40

Commentary
Measures include among others:
• Gross Receipts Tax, AMT adjustment and 2010 tax rate
code.
• Modified corporate AMT – Adjustment Net Operational
Loss and Book-Tax Adjustment
•

Tax credits with questionable impact on economic
growth legislated over time reduced by 50%

•
•

2% top-line tax on sole proprietorships and self
employed professionals earning over $200,000
Limit on mortgage interest deductions

•

1% tax on underwriting premiums

•
•

Lottery revenue from certain initiatives (changes in
modality)
Effect of already repealed UPR scholarship extraction

"Sin" Taxes

$17

•
•

Increase excise tax on cigarettes
Effect calculated net of demand elasticity

Casino Revenues

$15

•

More casino (slot) machines allowed in hotels

* Numbers are preliminary estimates and subject to change.
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FY 2014 General Fund budget deficit represents a
reduction of 65% vs. audited FY 2012 results*
FY 2014 Budget

Debt Service
Refinancing

(in millions)

Built-in deficit
financing

$10,345
$575

$820

$9,770
$245

$9,770
$9,525

Estimated Expenses
FY 2014

Projected Deficit
FY 2014

Estimated Revenues
FY 2014

* The FY2014 GF deficit represents a reduction of 65% when compared to audited June 30, 2012 deficit results, 63% when compared to preliminary FY2013
deficit projection as of January 31, 2013, and a reduction of 37% when compared to most recent estimates of the FY2013 deficit.
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FY 2014 Q1 revenues are above estimates…
Q1 FY 2013 vs. Q1 FY 2014

FY 2014 Q1 Budget vs. FY 2014 Q1 Results

FY 2013 YTD Results: $1,611 million
FY 2014 YTD Results: $1,699 million

FY 2014 YTD Budget: $1,688 million
FY 2014 YTD Results: $1,699 million

FY 2013 Results

Others

FY 2014 Results

Off-Shore Shipment Rum Excise

FY 2014 Budget

Others

FY 2014 Results

Off-Shore Shipment Rum Excise

Motor Vehicles

Motor Vehicles

Tobacco Products

Tobacco Products

Alcoholic Beverages

Alcoholic Beverages

Foreign (Act 154)

Foreign (Act 154)

Property Taxes

Property Taxes

Sales and Use Tax¹

Sales and Use Tax

Non-Resident Witholdings

Non-Resident Witholdings

Corporations

Corporations

Individual

Individual

$0

$200

$400

$600

$0

$200

$400

$600

General Fund July-September (Q1) preliminary revenues are higher by (i) $88 million above FY 2013
Q1 results and (ii) $10.4 million over budgeted estimates for FY 2014 Q1.
* Detailed revenue numbers are available in the Appendix A.
1

Sales and Use tax revenues flow to COFINA until receiving the Pledged Sales Tax Base Amount.
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…and Sales Tax Fiscal YTD revenue is also above projections
SUT Revenues for FY 2014 Q1 were $16 million higher than for the same period in
FY2013, even without the full effect of SUT base expansion.
FY 2013 Results vs. FY 2014 Results

$340

$340

$320
$300

FY 2014 Budget vs. FY 2014 Results

+5.5%

$305

$320
$300

$289

$280

$280

$260

$260

$240

$240

$220

$220

$200

$200

FY 2013 Results

FY 2014 Results

$301

+1.3%

FY 2014 Budget

$305

FY 2014 Actual

July-September (Q1) preliminary SUT collections of $305.3 million are
(i) 5.5% above the same period of FY 2013 and (ii) 1.3% above budgeted estimates.
17
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under spending vs. budget overview
Budget vs. Actual - Special Appropriations
(1)

FY 2013 General Fund Budget

(In $ millions)

(In $ millions, at June 30)

TOTAL - $9,082M

3,981

3,981

A

FY 2013 Budget

Joint
Resolution

$3,981

FY 2013 Actual

Balance

+
Budget vs. Actual - Joint Resolution (1)

Special
Appropriations¹

(In $ millions, at June 30)

$5,101

5,101

5,045

B

Includes
$47M
Dep. Ed.
surplus
carryforward
reserve

as

56
FY 2013 Budget

FY 2013 Actual

Balance

• Appropriations for specific purposes.
Three year life. Obligated as
expenses at FY-end regardless of
uncommitted balance.
• Debt service, public health
insurance, public corporation
subsidies, retirement special
laws, and pre-legislated formula
based contributions to the
UPR, Judicial Branch and
Municipalities, among others
• Operating cost of the agencies of the
Commonwealth of Puerto Rico.
Unobligated balance released as
surplus at FY-end, except for carryforward of the Dep. Ed.
• Includes: Payroll (including employer
contributions); operating expenses
such as
facilities, transportation, services
and materials; and ―non-distributed‖
lump sum appropriations.

Corrections to the overspending forecast during the 2nd Semester (January – June) of FY 2013:
Excess Spending Estimate at Jan 2013
(-)
Freezing of account balances per spending control Executive Order (transferred in June to the Dep. Ed.)
(-)
Department of Education year-end spending versus initial projections at January 2013
(-)
Payment of excess sick leave for the Police Department covered with one-time transfer of non-General Fund balance
(-)
Payment of excess sick leave for certain agencies paid with non-General Fund, internal sources (fee income, federal)
(-)
Additional factors (slowdown of spending due to transition effect; austerity measures; conservative forecast)

$140M
$29M
$32M
$30M
$28M
$76M

Year End Excess (+) or Under (-) Spending Estimate at Sep 2013

-$56M

(1) All results per PRIFAS Central Accounting System balances, as adjusted by OMB, in its best judgment, to reflect pending obligations or disbursements, unsynchronized independent
platforms at different agencies, and other adjustments. As with all estimates, final results will vary. At this date, with the Department of Education final balance certified, we
expect no substantial changes to the outlook.
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Non Discretionary Pre-Legislated Expenses

Non Discretionary

Semi Discretionary

Desc:

Discretionary

UPR Formula

Public Health Insurance

Special Appropriations - Agencies/Programs

Judicial Branch Formula

Special Appropriations – OMB Custody

Department of Education – Operating Cost

Municipalities Formula & Legislature (Fixed)

Contributions to Legislature

All Other Agencies – Operating Cost

General Obligations & 3rd Party Debt

Contributions to Municipalities

All Other Agencies - Payroll

Debt to GDB

Special Appropriations – To Public Corp’s

Department of Education - Payroll

Retirement Systems – Special Laws

32%

56%

12%

Total Non
Discretionary
$3,167M

Total Semi
Discretionary
$1,168M

Non Discretionary Expenses - $3,167M

Total Discretionary
$5,435M

In $ millions

UPR Formula

$834M

Retirement System – Special Laws

$691M

General Obligations and 3rd Party Debt

$521M

Municipalities & Legislature Formulas

$480M

Judicial Branch Formula

$349M

Debt to GDB

$291M

Debt

Formulas

Retirement
Systems
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Semi-Discretionary Expenses (Primarily Entitlements and Contributions)

Non Discretionary

Semi Discretionary

Discretionary

UPR Formula

Public Health Insurance

Special Appropriations - Agencies/Programs

Judicial Branch Formula

Special Appropriations – OMB Custody

Department of Education – Operating Cost

Municipalities Formula & Legislature (Fixed)

Contributions to Legislature

All Other Agencies – Operating Cost

General Obligations & 3rd Party Debt

Contributions to Municipalities

All Other Agencies - Payroll

Debt to GDB

Special Appropriations – To Public Corp’s

Department of Education - Payroll

Retirement Systems – Special Laws

32%

56%

12%

Total Non
Discretionary
$3,167M

Total Semi
Discretionary
$1,168M
In $ millions

Semi Discretionary Expenses - $1,168M
Public Health Insurance – ASES (Public Corporation)

$895M

Special Appropriations - OMB Custody

$104M

Operational Subsidies – Public Corporations

$96M

Contributions to Municipalities

$39M

Contributions to Legislature

Total Discretionary
$5,435M

$34M

Public Health
Insurance

OMB Custody
Operational
Subsidies
Municipalities
Legislature
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Discretionary Expenses (Commonwealth Agencies)

Non Discretionary

Semi Discretionary

Desc:

Discretionary

UPR Formula

Public Health Insurance

Special Appropriations - Agencies/Programs

Judicial Branch Formula

Special Appropriations – OMB Custody

Department of Education – Operating Cost

Municipalities Formula & Legislature (Fixed)

Contributions to Legislature

All Other Agencies – Operating Cost

General Obligations & 3rd Party Debt

Contributions to Municipalities

All Other Agencies - Payroll

Debt to GDB

Special Appropriations – To Public Corp’s

Department of Education - Payroll

Retirement Systems – Special Laws

32%

12%

Total Non
Discretionary
$3,167M

56%

Total Semi
Discretionary
$1,168M

Total Discretionary
$5,435M
In $ millions

Non Payroll Expenses - $1,782M
$532M

Transportation

$146M

PBA Rent (Excluding Debt)

$214M

Professional Services

$106M

PREPA & PRASA

$149M

Materials

$90M

Non Distributed Appropriations

$398M

Others

$55M

Purchased Services

$257M

Equipment

$32M

Subsidies and Incentives

$151M

Federal Funds Matching

$15M

Rent and Utilities

Payroll

Non Payroll

*Reconciliation with Joint Resolution for Operating Expenses: Discretionary Expenses of $5,435M plus (i) add-back $171M in PBA Rent that were reclassified as Non Discretionary - Debt
Service; (ii) add-back of Legislature budget of $119M that were reclassified as Non-Discretionary – Legislature; and (iii) subtract Special Appropriations ($351M) which are substantially
Discretionary in nature but not included in the Joint Resolution for Operating Expenses. This reconciles with the $5,375M in Joint Resolution total appropriations.
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Detail on Appropriation Increments

Desc:

Year-over-Year Change in Adopted General Fund Budget (in millions)

$9,082

$292

$202

$122

Budget Changes in Non – Discretionary and SemiDiscretionary Funds

FY 2013

Debt Payment

Retirement
Contributions

Others

$616

$121

-$49

$9,770

Budget Changes in
Discretionary Funds

Change in Dep Change in Other
Education Budget
Operating
Expenses

+$171M
PBA Debt

+$46M
Additional 1%
Payroll

+$77M
UPR Formula

+$32M Payroll

-$16M Payroll

+$34M GO’s

+$140M ERS
Additional
Contribution

+$13M
Public Health
Insurance Plan

+$89M
Operating
Expenses

-$3M
Operating
Expenses

+$14M
TRANS

-$21M Other
Special Laws

+$5M
Other NonOperating.

-$30M
Appropriations

+$73M Other
Debt

+$37M Act 7011 New
Annuities

+6M
Judicial
Formula

Increase
partially
compensates
for $185M in
Non General
Fund Sources
used during
FY13 Dep.
Education
Operations

+$21M
Under OMB
Custody

$72

FY 2014
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YTD Expenses (Q1 – July to September 2013)

1

Year over Year Payroll (Jul to Sept)
(In $ millions)

616.8
-5.3%
-32.9

583.9

• Reduction primarily due to employee attrition
from Act 70 (early retirement); unusual
retirement pattern due to the enactment of Act 3
ERS Reform; and austerity in hiring and rehiring
measures, including political appointees.
• Figures exclude payroll at 22 smaller agencies
with autonomous platforms that have a separate
payroll from Treasury (for example, the State
Elections Commission; Office of the Comptroller;
et cet).

Payroll accounts (excluding Schoolwide
appropriation) represent ~$2.6 billion or
27% of the General Fund Budget

FY 2013

2

FY 2014

Budget vs Actual Payroll (Jul to Sept)
(In $ millions)

587.5
-0.6%
-3.6

583.9

• Not all of the year over year reduction flows into
budget vs actual savings since
- reserves of ~$140 million for one-time
liquidation payments were budgeted or have
since been transferred to OMB custody and are
excluded from the budget figures
- some payroll savings were already built into the
budget, particularly to cover previously agreedupon collective bargaining increases
- Budget includes other adjustments upward or
downward, including higher annuity payments
for those retirees under Act 70 incentive
program
•

FY 2014 Budget

FY 2014 Actual

OMB has issued re-hiring guidelines with respect
to employees that retired on June 30 due to the
effect of Act 3 Employee Retirement System
Reform. A limited number will be rehired.

Desc:

Department of Education
• These numbers do not include the
Schoolwide Program mixed federal
and state funds pool, which covers
much of the payroll at the individual
schools. Not charged as a payroll
account but rather a non-distributed
appropriation.
The process of
allocating expenses to state or
federal has a lag.
• Dep. Of Education as of August 31st
reported projected expenses over
budget, mostly related to summer
hiring for the new school year.
However, this is preliminary and
corrective measures are expected to
be effective so that an over-spending
forecast is not currently warranted.
Corrective
measures
include
carryforward reserve; applicable of
eligible federal resources, actions to
reduce security & transportation;
application of surpluses at other
agencies
and
overall
OMB
contingencies.
• Going forward, teachers retirement
system reform will also probably
result in attrition, representing an
opportunity for school consolidation
and payroll adjustments.

24

Doc#:3126-26
Filed:05/23/18 Entered:05/23/18
11:45:37
CalendarCase:17-03283-LTS
YTD Cumulative
Headcount
Reduction
–
Exhibit CW PR Investor Webcast Page 26 of 74
January 2013 – August 2013

Desc:

Cumulative Headcount Reduction – January to August 2013 (By Information Source)
DEPARTMENT OF
EDUCATION
7,071 Attrition

19,600

5,743 Hires

18,000

1,328 Net

8,362
8,485

OTHER CENTRAL
GOVERNMENT

5,310

5,841 Attrition
1,859 Hires

January

February

Source
PR Department of Labor – Payroll Register

March

April

May

June

Scope

Dep. Treasury – Payroll Database (1)

August

3,982 Net

Comments

• Includes
all
government
employees,
including
Municipal, Federal, and Public Corporations
• Monthly official statistics from the Statistics Bureau of
the Dep. of Labor.

• Relies on payroll surveys of actual salaried employees.

• Includes government agencies whose operating expenses
are funded by the Budget Joint Resolution. Excludes, for
example, UPR, Judicial Branch and Municipalities.
• Excludes 22 smaller agencies funded by General Fund
remittances whose payroll is independent from the
central Treasury System, except for the Police, which
was included as self-reported.

• Figures are self reported by agencies. May include statistical
input for blank data. Includes all sources, state and federal.

PR Department of Labor – Workforce Poll

Office of the Comptroller

July

• Relies on polls from a statistical sample.
reported employer classification.

Depends on self-

• Includes only employees covered by General Fund sources and by
Schoolwide mixed state and federal funding pool.

(1) Data from RHUM Dep. Treasury payroll database extracted by manual queries, subject to data quality issues. Should be used directionally only and not as a valid statistical source.
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Principal Credit Accomplishments

2

Revenue and Expense Update

3

Economic Development

4

Financial Highlights

5
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Puerto Rico Economic Roadmap: Overview

Vision

Build upon Puerto Rico's historic strengths to achieve a more diversified,
knowledge-driven economy that addresses the challenges of globalization and
seizes upon emerging opportunities

Goals

Near-term goal
Shore up and diversify the economy by
leveraging Puerto Rico's competitive advantages
and consolidating its productive base

Policy
Priorities

Impact

1•
2•
3•
4•

Long-term goal
Build sustainable competitive advantage with a
diversified, adaptive economy and workforce
driven by technology and innovation

Defend anchor industries while diversifying job sources on the Island
Stimulate local entrepreneurship – drive growth of small and medium enterprises (SMEs)
Support Puerto Rico’s status as a stable, business-friendly jurisdiction
Take full advantage of opportunities tied to Puerto Rico's relative fiscal autonomy

By beginning of 2016
Over 90,000 jobs created
$6 to $7 billion in incremental GDP

By beginning of 2018
Over 130,000 jobs created
$10 to $12 billion in incremental GDP
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Strategic Priorities

Four themes drive the focus on and strategies behind the priority sectors
•
•
•
•

Seize our capabilities to provide high-quality products and services at competitive costs
Leverage our unique geographic positioning between the US, Latin America, and the Caribbean
Identify and win emerging opportunities – sectors and niche markets
Bring technology and innovation to build upon historic strengths and "move up value chain"

Five priority sectors identified

Internal

Global

Life
Sciences

• Defend traditional Pharmaceutical base and pursue innovative opportunities (generics, biologics,
contract manufacturing)
• Consolidate Puerto Rico's position as a global manufacturing hub for medical devices
• Bolster Puerto Rico as the Center for Scientific R&D in the Americas (Agricultural Biotechnology)

Knowledge • Become the Knowledge Services Center of the Americas
Services • Pursue niche plays to grow Insurance and Financial Services
Tourism

• Re-capture historic strengths in tourism to become a premier U.S. and global travel destination
• Additionally, target emerging niche markets including ecotourism, medical, cultural and sports
tourism

SMEs

• Build world-class SME support through a full-suite of coordinated programs targeting SMEs at all
levels of development

Agriculture • Reduce reliance on food imports by investing in high-productivity agricultural production

Investments in infrastructure will support longer-term competitiveness
• Infrastructure investment required to support growth in sectors and boost long-term competitiveness (e.g.
airports, seaports, roads etc.)
• Strategic initiatives such as developing Roosevelt Roads and the Science City that can add significant long-term lift to
Puerto Rico's economy
28
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Recent successes underline Puerto Rico's potential (I/II)
Area

Life
sciences

Knowledge
services

Tourism

Recent wins
Biopharma manufacturing
• Expansion of Johnson & Johnson with 308 new jobs and $226 million in
investment
• Expansion of Bristol Myers Squibb with the creation of 100 new jobs and an
investment of $200 million in expansion and renovation of the physical plant and
factor equipment
Medical devices manufacturing
• Expansion of CooperVision’s manufacturing facilities attracting $250 million
investment and 350 new jobs
• Expansion of Covidien's manufacturing facilities attracting 200 new jobs
• Expansion of Saint Jude Medical with the creation of 150 new jobs over a period
of 5 years, with estimated payroll expansion worth $6.2 million

• Expansion of IBM / True North with the creation of 400 new jobs
• Expansion of AON Hewitt with the creation of 200 new jobs
• Increased air access (Southwest to Orlando, Avianca to Bogota, expanded
Caribbean services via Seabourne); with focus on LatAm. expansion ongoing
(e.g. Brazil)
• Cruise ships visits increased 84% in August 2013 vs. year before and targeted
incentives in place to drive traffic in years to come, supported by Pier 3
infrastructure improvement
• Over 900 hotel rooms under construction and hundreds more in the pipeline
29
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Recent successes underline Puerto Rico's potential (II/II)
Area

Recent wins

Other key
wins

Jobs and investments
• Commitments for 5,860 new jobs in small and medium-size enterprises under
the incentives of the Jobs Now Act
• Commitments for over 7,500 new jobs under incentives offered by PRIDCO
• Federal contract win: $137 million 3-year military apparel mfg contract worth
2,200 jobs
• Putnam Bridge Company to invest $450 million in renovating Marina Puerto
Del Rey, creating up to 400 construction jobs and up to 500 permanent jobs
• Paulson & Co. acquired an 80% interest in the Bahía Beach Resort & Golf
Club, including the St. Regis Resort, and plans to invest $500 million in further
development
Recognition around the world
• Ranked #30 in 2013 World Economic Forum ranking, higher than last year and
top Latin American country
• Included in FutureBrand Top LatAm countries for first time (ranked in top ten)

Promising
leads

• Outreach negotiations at advanced stages with multiple new KS players
• Life sciences: Promising opps. in emerging areas (e.g. Generics, Med. Devices)

Supporting
reforms

• Energy transition to natural gas has begun, first plant converted June 2013;
Major Aguirre plant scheduled for early 2015
• Plan to increase share of energy produced with natural gas from 24% to 72% by
2017
• Permitting IT systems improvement plan in place and contracted
30
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Estimated jobs creation and resulting tax revenues
Potential gross tax revenue from
Roadmap's strategic initiatives

Jobs created by strategic initiatives in
Economic Roadmap

$M (fixed 2012)
Indirect jobs

Infrastructure projects 2

Seasonal jobs

Strategic initiatives

$350- $500M1

500

400

employees (k)

$250 - $350M

150

130 – 150

300

$150 - 250M
90 – 100

100

71

200
48
50

35 – 45
3

6

11

17

9

9

100

$50 - 100M

49

3

31

16

0

0

July, 2014
(18 months)

Jan, 2016
(3 years)

Jan, 2018
(5 years)

FY2014

FY2015

FY2016

FY2017

The economy is expected to benefit from imported capital which will
create jobs and generate tax revenues
1. Jobs added in non-focus sectors based on La Fortaleza's job tracker, but excludes jobs which overlap w/ strategic initiatives in Economic Roadmap (eg. Jobs Now). Assumes all committed jobs will be created
within 18 months, given current run-rate of 22k jobs created in 7 months. 2. Includes strategic bets (RR, Port of the Americas); 3. Total number of jobs will depend on degree of overlap between indirect jobs
created from strategic initiatives and jobs projected outside of strategic initiatives; Note: Initiative job impacts estimated by PR initiative leads w/ BCG validation; Sources: BCG economic model, PR Economic
Planning Board, Bureau of Labor Statistics, Bureau of Economic analysis, Initiative leads, La Fortaleza jobs tracker
1. Upper range assumes historical average effective tax rates from 2008 to 2012 multiplied by incremental GDP over baseline. Note that recent tax changes and revenue collection efforts may
push average effective tax rates upwards in the future. 2. Includes impact from both direct and indirect jobs created. Source: Puerto Rico Planning Board, Puerto Rico Treasury Department, BCG
analysis
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Proposed Implementation Taskforce structure
1

Special Committees

Tax reform
advisory group

Steering Committee

•
•
•
•

Give overall direction
Make executive decisions
Provide high-level sponsorship / clear obstacles
Leverage connections / liaise at high level

Project Delivery Team

•
•
•
•
•

Coordinate / track overall effort
Ensure momentum
Liaise across groups / with outside stakeholders
Escalate issues as needed
Support spread and use of best practices

2
Executive branch
efficiency group

Working teams
3

Priority sectors – will need to organize to
execute
Pharma.

Knowledge
services

Med devices

Tourism

(PRIDCO)

(PRIDCO)

(PRIDCO)

(PRTC)

• Own, manage, and execute against workplans
• Produce materials and conduct outreach
• Coordinate and implement supporting activities (e.g., real estate)

Other strategic initiatives – will need to build
capabilities
SME

Enablers

(CCE)
(EDB)

(PREPA,
OGPe, Edu, etc)

Strategic
projects
(Science
Trust, Rvlt.
Roads)

Reporting
outreach
(GDB, PRTC,
DDEC)

• Implement initiatives to streamline operations, improve
performance, and launch projects
• Coordinate efforts with other relevant agencies
• Push for legislative / policy reforms as necessary
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Cumulative direct jobs estimates by initiative (I/II)
Group

Initiative

2013

2014

2015

2016

2017

-

400

1,100

1,800

2,600

1. Defend pharma: Goal to defend projected jobs
loss. 2. Generics, co-mfg, supply chain: Goal of 5
plants / packing operations each

400

800

2,700

4,500

5,800

Target of 40 new projects in 5 yrs. Attract global
giants, cardiac, high growth segments.

Biopharma. mfg.

Life
sciences

Medical devices mfg
Ag-bio (scientists)

100

200

300

400

500

400

Services

Insurance & financial
services
Traditional tourism

Tourism

SMEs

Medical tourism & related
health services
SMEs
Traditional agriculture

Agriculture

Agriculture - seasonal
workers

Film & media production

Other

MRO
Military apparel mfg

INITIATIVES TOTAL

750
40

800
1,600
60

1,300
3,200
150

1,900
5,600
200

Jobs growth driven by creation and expansion of seed
research laboratories.

2,600

Assumes 5x contract farmer jobs created per
scientist job created. Contract farmer works 8-12
months/yr

8,700

Target of 28 new co's in 5 yrs. Attract ITO, BPO, KPO,
Integrated outsourcers, Aerospace & defense.

Ag-bio (contract farmers)

Knowledge services

Description

300

Target attract 90 insurers incl. 15 class 4 co's in 5
yrs.
90% jobs growth is in new hotel, diversifying
offerings

400

2,900

5,500

6,500

7,500

-

300

500

900

2,700

penetration

3,900

7,500

7,700

8,100

8,300

Jobs mostly driven by Jobs Now. Others include
incubator, Urban Center programs.

Based on PRHA projections for US and LatAm market
$9,525

Jobs driven by 5.5k jobs in coffee, 4k in sugarcane
and 500 jobs in greenhouses

2,500

5,000

7,500

10,000

10,000

1,600

3,300

4,900

6,500

6,500

-

100

100

200

200

Jobs driven by Film Co's incentive promotions

-

-

400

400

400

Potential MRO facility – currently in discussion w/
co's

-

2,200

2,200

2,200

2,200

10,100

24,900

37,300

49,200

58,400

Seasonal workers for coffee picking

Jobs growth from one large Federal contract.
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Cumulative direct jobs estimates by initiative (II/II)
Group

Initiative
Roosevelt Roads

Strategic
bets

2014
-

2015

100

1,600

2016

2017

1,700

Description

1,700

Strategic bets total
Airport P3
Highways (PR-22)
Caguas Commuter Rail
PRASA (water)
Correctional facilities
Natural Gas Infrastructure
Infrastructure total
TOTAL DIRECT JOBS

Construction of Industrial Zone, Academic
project, Eco-tourism, Marina

-

-

100

200

300

Estimates for Oso Blanco, Cancer Center,
Biomolecular bldg, & Bioprocess Dev't
Complex – to be refined

-

-

400

400

400

350 operating jobs once begins operations.

-

100

2,000

2,200

2,300

Science Trust
Port of the Americas

Infrastructure

2013

PPP w/ $195M investment in 3yrs, $1,400M
in 40 yrs

-

600

600

600

600

-

-

4,000

4,000

4,000

$1B investment across 2015-2017.

-

-

1,200

1,200

1,200

$400M investment. Currently in feasibility
/ desirability phase.

-

1,300

1,300

1,300

-

-

900

900

$9,525$354M construction for Valencia water
-

treatment plant and reservoir

900

$220M investment. Feasibility /
desirability phase set to finish Oct. 2013
$180M-$300M investment . Feasibility /
desirability phase set to finish Dec. 2013

-

1,300

1,300

-

-

-

3,200

9,300

8,000

6,700

10,100

28,200

48,700

59,400

67,500
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Agriculture, Tourism and SMEs

Desc:

Case:17-03283-LTS Doc#:3126-26 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW PR Investor Webcast Page 37 of 74

Desc:

Target Growth Sector: Agriculture
Focus sector

Vision

Agriculture

Reduce reliance on food imports by building on Puerto Rico's traditional
strengths and increasing capacity for high-productivity industrial agricultural
production

Why this sector?

Why PR can win

Once a major component of the
Puerto Rican economy, still
significant room for growth
• Puerto Rico currently produces
only 15-20% of total food needs
• Opportunity to reduce roughly
$3.5B in agricultural imports per
year, keeping money in local
economy

Favorable climatic conditions
• Allow PR to have several harvests
per year, including year-round
mango production

Expand dairy production – Support
partnerships with local dairy
producers and processing facility
workers

Strong internal infrastructure
• Allows quick and efficient
transportation of high-value
crops

Invest in sugarcane processing –
Partner with the Puerto Rican Rum
Association to invest in the expansion
of sugarcane production and
processing

New opportunities for
innovative, high-productivity
agricultural production
• Room to expand both cultivated
land and modern production
technology

Close proximity to the U.S.
• Ability to access one of the
largest agricultural importers in
the world
Highly skilled and technically
proficient workforce

Key initiatives

Build high technology greenhouses Develop five high technology
greenhouses to pilot the production
of high-value vegetables for export
markets
Expand coffee cultivation – Increase
the acreage available for coffee
production by 16,000 acres
36

Case:17-03283-LTS Doc#:3126-26 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW PR Investor Webcast Page 38 of 74

Desc:

Target Growth Sector: Tourism
Focus sector

Vision

Tourism

Capitalize on Puerto Rico's diverse tourism offerings to develop new niche
markets and become premier U.S. and global travel destination

Why this sector?
Tourism is a fundamental driver of
the local economy and job creation
• Represents 6% of total GDP
Puerto Rico's tourism sector has
significant room for growth
• Global average of 9% GDP
• Opportunity to meet global
average
U.S. economic recovery provides
base to drive tourism sector
recovery
• Puerto Rico highly dependent on
U.S. tourism, which declined
significantly in 2008-2009, but
has been steadily improving since

Why PR can win
Most developed air access within all
the Caribbean
• Makes travel to/from PR faster and
more convenient than any other
Caribbean destination
Relationship with the U.S.:
• Tourists do not need passports to
come to the Island (making PR easy
for short-term vacation segment)
• Tourists have the advantage of being
in U.S. territory where medical and
legal services are similar to their
home states, making PR a safer
destination.
Highest skilled labor force in the
Caribbean, largely bilingual
Modern infrastructure
(roads, convention and meeting
facilities, etc)

Key initiatives
Promote and market Puerto Rico – Roll
out "Five Star Reviews" and "Puerto Rico:
All-Star Island" campaigns
Improve air and maritime access –
Expand into Lat Am., recover position as
hub of Caribbean, grow cruise
access, rebuild European connections
Tourism product development - Expand
range of accommodations, from ultra
luxury to urban bed and breakfasts.
Grow niche markets – Particular
emphasis on
luxury, nature, adventure, gastronomy, a
nd sports tourism
Strengthen quality and service – Ally
with key academic institutions to
develop tourism and quality and service
educational programs
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Tourism: 408 jobs created and 1,025 committed (Jan – Sep 2013)
Jobs committed and created by category, as of Sept 24th
Created / Committed Jobs
1,500

277

Committed

1,433

790

Created
1,000
1,025

500

67
225

74
74

57

10
408

0
Casino and
gaming

Source: TOURISM Company, Puerto Rico

Airlines
and cruises

Tourism
products

Hotels under
construction

Hotels opened
this year

All Tourism
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Key Tourism metrics are up in 2013 compared to 2012

Occupancy (%) as
of April 2013

Average Room Rate
($) as of April 2013

Cruise Passenger
Movement

Airport Turnover
(Total Passengers)

%

$/room

Passengers (k)

Passengers (M)

100%

$200

500

10

+2.7%
+5.4%

+3%
67%

70%

+77k

$150

$124.86

$131.63

8.1M

8.4M

FY 2012

FY 2013

347k

270k
50%

5

$100

$50

0%

$0

FY 2012

FY 2013

0
FY 2012
(YTD)

FY 2013
(YTD)

0
Apr-Aug 2012 Apr-Aug 2013

Source: PRTC - Registration and Occupancy %/ Average Room Rate (ARR$) Report Surveys, April 2013; Puerto Rico Ports Authority
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Target Growth Sector: Small & Medium Size Enterprises
Focus sector

Vision

Small and
Medium- Sized
Enterprises

Build world-class SME support through a full suite of coordinated programs
targeting SMEs at all levels of development

Why is this sector important?
Small and medium-sized
enterprises (SMEs) are the largest
sector in Puerto Rico's economy –
representing ~65% of employment1
and up to 90% of companies2
SMEs have struggled to recover
from the economic downturn –
small business bankruptcies in PR
increased by over 8% from 20092011, compared to a decrease in
7.5% for the U.S. overall3

Where is Puerto Rico today?

Key initiatives

Today, there is no overarching
strategy to support and grow SMEs
• ~ 11 government agencies and
nongovernmental organizations
(NGOs) are involved in supporting
SMEs
• Many have overlapping missions –
offering redundant services or
leaving open gaps
• No central coordination mechanism
to ensure that SMEs receive needed
support (e.g., Puerto Rico Trade
and Export Company cannot
expedite loans from the Economic
Development Bank)

• Improve coordination of SME
support services around the Island

Because services are spread through
many agencies, additional burden on
small businesses seeking support
• No "one-stop shop" where SMEs can
seek help in a central location

• Support entrepreneurial culture
and development of innovative
companies through educational
programs, mentoring, and the
establishment of incubators
• Help SMEs start, expand, and
succeed through targeted
incentives/credit, business advisory
programs, and coordinated financing
• Take mature SMEs to the next level
through trade and export
programs, taking advantage of
increased air and sea connectivity to
Latin America and other key trade
partners

1. "Puerto Rico: Small and medium-sized business sector initiatives for job creation." Presentation by the Economic Development Bank, May 2012. SME defined here as is a
company with up to 250 employees and less than $5M in sales. 2. U.S. Census Bureau, 2011 County Business Patterns. SMEs defined here as a company with up to 20
employees; Nearly 99% of all establishments counted had fewer than 250 employees. 3. Small Business Administration and the US Territories Small Business Profile 2012.
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Jobs Now Act Commitments: 5,860 jobs (Mar – Oct 2013)
Jobs Now Act Overview
Jobs Now Act objective is to foster immediate job
creation across the Island
• Eases the permitting process to enable the
establishment and expansion of businesses
• Reduces costs of doing business by offering
several tax and energy related credit incentives
Eligible businesses will then receive, the following
incentives, among others:
• Discounts on worker compensation premiums to
developing businesses (15 employees or less)
• Salary subsidies for hiring certain former public
sector employees, women who are 40 or
older, and indigent persons who are 25 or younger
• Salary subsidies for certain new co-op businesses
• Property and municipal tax exemptions for new
businesses
• Special rental rates for certain PRIDCO and CCE
properties
• Expedited application process for loans with the
Economic Development Bank
• Credits for the payment of electricity

1. Total approved cases by LEA committee
Source: Consejo de Empleos a Corto Plazo, La Fortaleza (Week of Sep 24, 2013)

Jobs committed by type
of eligible business, as of October 2

# Jobs 6,000

933

5,860

2,002

4,000
2,925

2,000

0

# companies

New
Businesses

Expansion
of Existing
Businesses

Developing
Businesses

Total

186

55

102

343
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Life Sciences and Services

Desc:
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Our goal is to position PUERTO RICO as a GLOBAL
LEADER in the KNOWLEDGE ECONOMY, based upon
our competitive advantages to generate:
 SUSTAINABLE ECONOMIC GROWTH

 JOB CREATION
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Strategic Priorities

 Protect existing industrial base
 Enable the expansion of existing

companies through cluster strategies
 Attract new global (and local)

companies to invest in Puerto Rico
 Identify emergent segments that

match Puerto Rico’s capabilities
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Puerto Rico Strategic Clusters

Biotechnology

Ag-Bio

Medical
Devices

Pharmaceuticals

Electronics

Knowledge
Services
Outsourcing
Engineering
and
Construction

Aerospace

IT
Textile / Military
Apparel

Based on three major pillars:
Human Capital

Infrastructure

Regulatory, Financial and
Institutional Environment
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CWglobal
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Webcast Page 47 of 74in Pharma, Biotech
Medical Devices, Hi-Tech Manufacturing and Ag-Bio

Pharma Industries
Medical Devices Industries
Ag Bio Industries

*Innovative driven country-highly specialized (WEF)/(Battelle Report 2012
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Target Growth Sector: BioPharma Manufacturing
Focus sector

Vision

BioPharma
manufacturing

Preserve Puerto Rico's status as key BioPharma manufacturing location and
increase share of growing sub-segments (generics) & advanced technologies
(biologics)

Why this sector?

Why PR can win

Key initiatives

BioPharma manufacturing
represents ~25% of PR's GDP

PR is a proven, high-quality
manufacturing location

• Defend existing Pharma
operations

To date, ~17K people work in the
sector

Opportunity to acquire high quality
plants at low prices

Special attention needed to
preserve jobs in this sector

PR well suited for large batch
production
• Benefit for biologics and niche
drugs as they grow in scale

• Opportunistically pursue
generics and biologics /
biosimilars
– I.e. support repurpose of
assets

Focus to be placed in generics and
biologics / biosimilars
• Generics sub-sector expected to
continue fast growth
• Most new products in innovation
pipeline are biologics
• Biologic technologies require
higher quality manufacturing
sites

Low manufacturing cost compared
to US and western countries
PR uniquely advantaged of
potential contract manufacturing
opportunity
• High industry concentration
• No IP concerns with generics

• Make innovative bets
– Establish contract
manufacturing operation
– Enable direct to retail
distribution
– Invest in education for
advanced technologies
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Target Growth Sector: Medical Device Manufacturing
Focus sector

Vision

Medical device
manufacturing

Consolidate Puerto Rico's position as a global manufacturing hub for the medical
technology sector

Why this sector?

Why PR can win

The medical technology sector has
seen significant growth over the
past decade ($300B in sales with 78% growth projected through 2020)

PR has a 50-year history of life
sciences manufacturing experience

The U.S. med tech market is the
world's largest (~$120 billion in
sales in 2012)
U.S. manufacturers shifting to low
cost and tax-advantaged locations
abroad (e.g., Ireland, Latin
America), in order to re-import to
the U.S.
At $4.5B in exports, Puerto Rico
supplies ~2% of global med tech
export market, on par with
Singapore
Med tech sector supports over
19,000 jobs in Puerto Rico today

Puerto Rico has a competitive
advantage given tax
incentives, skilled workforce, and
U.S. jurisdiction (FDA, IP
protection)

Key initiatives
Grow share from global giants
already present in Puerto Rico –
Support process innovation and
production of higher value products
Create the Cardiac Cluster of the
Americas – Establish PR as a global
destination for cardiovascular device
manufacturing

Industry trends favor Puerto Rico's
positioning
• Industry consolidation leading to
larger facilities, manufacturing
network optimization
• Affordable Care Act’s med device
excise tax makes PR tax
advantage more important

Attract companies from highgrowth segments aligned with PR's
strengths –
Orthopedics/trauma, minimally
invasive surgery, and
vision/ophthalmic devices

Opportunity to target companies
seeking low-cost nearshore
manufacturing for U.S. market

Attract med tech suppliers to
establish an advanced supply chain
ecosystem – Opportunity to create
significant competitive advantage for
Puerto Rico
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Target Growth Sector: Agriculture Biotechnology
Focus sector

Vision

Agriculture
Biotechnology

Bolster Puerto Rico as the center for scientific crop R&D in the Americas

Why this sector?
Agricultural Biotechnology (R&D)
employment expected to increase
by 5.5% annually
• Result of rapid adoption of
biotech crop technology in
developing countries

Why PR can win
Major Ag Biotech companies are
already operating in Puerto Rico:
• Monsanto, IIIinois
Crop, Pioneer, Ag Reliant
Genetics, Dow Agro, Rice
Tec, Syngenta Seeds, etc.
Puerto Rico offers major
advantages to Ag Biotech
companies:
• Positive weather and
environmental conditions ideal
for agriculture
• Quality labor force and employee
availability
• Excellent soil quality
• Government incentives
• Easy transport to mainland U.S.
• Same regulatory environment as
U.S.

Key initiatives
Vertical integration of research
activities within established
companies – Explore possibility of
integrating trait identification and
selection laboratories and genetic
modification of seeds with companies
already on Island
Diversify and add research
capabilities to existing companies
in PR – Expand research on improved
seed varieties to include greenhouse
vegetables (tomato, bell pepper, etc)
and sugarcane varieties
Grow the availability of contract
research in Agriculture
Biotechnology – Expand and diversify
contract research opportunities to
smaller companies operating
throughout the world
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Target Growth Sector: Knowledge Services
Focus sector

Vision

Knowledge
Services

Establish Puerto Rico as a global center for the Knowledge Services industry,
especially focused on near-shoring

Why this sector?

Why PR can win

Key initiatives

Companies are seeking to specialize in
core business and outsource other
activities
• Solid growth for KS in past 10 years

PR has convincing value proposition
for America-focused near-shoring
• Low cost structure and solid tax
incentives (Act 20, 22 and 73)
• Highly-skilled workforce, better
trained than region's competitors

Establish PR as a worldwide KPO
hub: Provide knowledge services to
clients worldwide, with focus on the
Americas and mainland U.S.

Outsourcing shifting from pure cost
arbitrage (low-cost focus) to higher
productivity, better workforce profile
• Trend favors Puerto Rico, given
highly-trained and bilingual labor
pool
Ease of operations becoming
increasingly important
• Clients want more control over
outsourcing operations
– Near-shoring, same time
zone, ease of communications
• PR offers compelling proposition
given proximity to mainland U.S.
• Talent pools in some areas becoming
saturated (e.g., Chile, Costa Rica)

As U.S. jurisdiction, PR has access
to industries with U.S. soil
requirement
• PR ideal destination for US A&
D, financial services
Recognized through high ranking
from World Economic Forum
(#30), higher than Chile, other
competitors

Selectively go after integrated
outsourcers: Large integrated
outsourcers with presence across the
sector, with high potential for job
creation
Expand ITO and BPO sectors: Focus
on clients with presence in the
Americas, seeking to expand to
U.S./Caribbean – promote software
development

Build on initial progress to expand
in Aerospace & Defense: Focus on
U.S. industry across all KS
sectors, with concentration in ER&D
and support functions
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Sample deals achieved YTD 2013

Source: PRIDCO

Company

Job Commitment /
Date

Segment

AON Hewitt

200 / February 2013

Knowledge Services

Covidien

200 / April 2013

Medical Devices

CooperVision

350 / April 2013

Medical Devices

IBM / True North

400 / May 2013

Knowledge Services

Proper International

2,200 / September
2013

Military Apparel
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Job Commitments (January – September 2013): 7,500
Job Commitments by Sector
# Jobs
8,000

529

6,000

333

144

65

IT

Construction
and
Engineering

981

7,500

Other

Total

1,717

4,000

1,124
2,607

2,000

0
Textiles
Medical
and Military Devices
Apparel

Source: PRIDCO

Knowledge BioPharma Electronics
Services and
Aerospace
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9,280 in the next 12 months

Jobs in Pipeline by Sector
3,831

Jobs in Pipeline

4,000

2,900

3,000

2,000

2,732 2,717

1,530
1,152

1,000
417

521

780

800

770
410

0
General Industries

Life Sciences

Knowledge Services

Total

1 - 3 months
3 - 6 months
6 - 12 months

Life Sciences Sector includes: Pharmaceuticals, Bio Technology, Ag-Bio & Medical Devices
Knowledge Services Sector includes: Aerospace & Defense, Information Technology, telecommunications
General Industries Sector includes: Electronics, Engineering & Construction, Textile / Military Apparel, and Others
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1

Credit Accomplishments

2

Revenue and Expense Update

3

Economic Development

4

Financing Highlights

5

Concluding Remarks
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GDB promotes
fiscal stability
economic
through
Exhibit CW PRand
Investor
Webcast Pagedevelopment
56 of 74
four primary roles

1

Lending
Institution

Structures and approves all permanent financing and
provides interim and permanent lending, together with
private financial institutions, to government entities

Fiscal Agent

Oversees the credit and financial management of the
Commonwealth, its municipalities, agencies and public
corporations

Financial
Advisor

Manages all financings and capital market activities for
the Commonwealth, its municipalities, agencies and
public corporations

2

3

4

Economic
Development

Promotes investment in strategic projects to fuel
economic development and growth
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approves the terms of any debt issuance

Puerto Rico outstanding debt by category as of June 30, 2013 (in millions)

Public Corporations and
Agencies

$25,575
$15,224

Sales Tax / COFINA Debt

General Obligation Debt

$10,599

Commonwealth Guaranteed
Debt

$5,634

Limited Obligations/Non
Recourse/POBs

$5,086

Appropriations Debt

$4,043

Municipalities $3,882

Payable and secured solely from internal
revenues of such corporations from rates
charged for services or products or from
specific external revenue sources
Payable and secured solely from Sales and Use Tax Revenues
Full faith and credit debt payable from and
secured by General Fund revenues
Debt guaranteed by the Commonwealth’s full faith and credit
(principally PBA guaranteed debt, which amounts to $4.3 billion)

Payable and secured solely from certain streams of revenue (e.g. payments under
tobacco litigation settlements, federal housing assistance payments, annual
allocation of HUD funds, and in the case of POBs, employer contributions to ERS)

Payable from budget appropriations or taxes, but not guaranteed
by full faith and credit of the Commonwealth
Payable and secured solely by real and personal property taxes and municipal
license taxes

The consolidated budget of the Commonwealth, its agencies, and instrumentalities, including federal
funds, but excluding municipalities, is approximately $29 billion per year.
Note: For a comprehensive description of the outstanding debt of the Commonwealth, its agencies and instrumentalities, see ―Commonwealth
of Puerto Rico—Financial Information and Operating Data Report—DEBT—Public Sector Debt‖, dated October 15, 2013.
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If one factors in the federal debt load, PR would rank last in outstanding debt per capita
amongst all US jurisdictions*
Puerto Rico Debt Per Capita vs the USA Comparison Analysis as of June 30, 2011
(in millions)

State & Local Level Debt(2)

State Level Debt(1)
US Avg:
PR:
Rank:

US Avg:
PR:
Rank:

$2,390 per capita
$2,805 per capita
#12 of 51

State

HI

$5,376

CT

$5,087

NY

$4,976

Rank
(of 51)

State

Rank
(of 51)

3

PR

4

NY

5

CA

$9,971

3

$15,956
$13,552

1
2

$3,825

6

NJ

$9,739

4

RI

$3,787

7

NV

$9,500

5

8

WA

$9,379

6

9

HI

$9,340

7

CA

$3,668
$3,122

US Avg:
PR:
Rank:

$7,355 per capita
$15,956 per capita
#1 of 51

AK

DE

State, Local, Federal Level Debt(3)

IL

$2,874

10

MA

$9,258

8

NH

$2,847

11

IL

$8,991

9

PR

$2,805

12

AK

$8,927

10

*Source: US Bureau of the Census and the Government Development Bank for Puerto Rico
(1) For Puerto Rico State Debt includes GO debt.
(2) For Puerto Rico local debt includes debt of Municipalities and Public Corporations.
(3) US Federal Debt per capita is $49,669

$57,024 per capita
$15,956 per capita
#51 of 51
Rank
(of 51)

State

MS

$53,766

42

OH

$53,690

43

NC

$53,676

44

SD

$53,042

45

WV

$52,887

46

AR

$52,819

47

MT

$51,895

48

ID

$51,698

49

WY

$51,334

50

PR

$15,956

51
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Key Financial Highlights – GDB Bank Only*
(preliminary and unaudited as of September 30, 2013)
$ In billions
Net Assets
/Capital
$2.27

Assets
$12.44

Liabilities
$10.17

Loans, net:

$9.08 billion

Capital Ratio:

18.2%

* GDB serves a multi-purpose economic development mandate through the direct oversight of 5 subsidiaries. ―GDB Bank Only‖
information refers only to the bank’s operating activities, excluding subsidiaries and other component units.
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Investment Portfolio Composition
($ in millions, mark-to-market)

September 30, 2013*
Other
1%

MBS
30%

Money
Market
13%

US
Agencies
and
Treasuries
56%

Market Value: $2.77 B
• High-grade investment portfolio (98.6% > A-)
• Portfolio average life is 3.48 years

* Preliminary financial information is unaudited and subject to change as of September 30, 2013.
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GDB has a diversified and stable source of funding
Diversified Funding Sources
 Approximately $5 billion in GDB notes
provide locked-in rates and multiyear, staggered maturity structure.

 The primary source of short-term funding
are public sector deposits ($4.1 billion).
 The Office of the Commissioner of
Financial Institutions informed that there
are currently approx. $2.8 billion in
governmental deposits at private
institutions, a significant portion which
could be brought to the GDB in short
order.
 GDB has nine Master Repurchase
Agreements (MRAs) with primary dealers
which provided aggregate REPO
commitments in excess of $2 billion
dollars as of September 30, 2013.

Cost and Average Life of Funding Sources*
Liabilities

Average Cost

Average Life

2.72%

2.70 Y
in $ millions

Repo
$437
(4%)

Other
$75
(1%)

Bonds &
Notes
$4,995
(50%)

Deposits**
$4,581
(45%)

* Unaudited and preliminary financial information as of September 30, 2013.
** Includes demand deposits, CDs and private deposits.
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Notes Outstanding – Total of $5 billion
$1,000

in $ millions

$876
$818

$750

$500
$481
$392

$389
$250

$269

$434
$541

$237
$248
$143

$FY

2014

2015

2016

2017

2018

2019

2020

2021

2022

$127

$47
2023

2024

2026

2027

* As of September 30, 2013. Outstanding amount distributed as of fiscal year.
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Projected Transaction Calendar*
Current Calendar Year

Calendar Year 2014

Sales Tax Financing Corp. (COFINA)

Sales Tax Financing Corp. (COFINA)

Restructuring FYs 2013-2014 (103)

Restructuring FYs 2013-2014 (103)

Highways and Trans. Auth. (HTA)
Sales Tax Financing Corp. (COFINA)

GDB L/C’s (Take-out)(103)

Restructuring FYs 2013-2014 - $TBD (103)

• GDB’s capital markets plan for the remainder of the calendar year is limited to between
$500 million and $1.2 billion of debt, depending on market conditions.

• The GDB is only contemplating a bond issuance through COFINA for the rest of the calendar
year.
• Measures taken to provide HTA with approximately $270 million in new revenues have
significantly diminished HTA’s needs to access the capital markets in the short-term.

The Commonwealth and the GDB have the financial flexibility to adjust its financing
plan and transaction calendar as necessary
*Preliminary and subject to change without notice, including as a result of changing market conditions.
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New COFINA Legislation


With the enactment of Act 116-2013, the Sales and Use Tax percentage allocated to COFINA is increased from 2.75
percent to 3.50 percent, increasing Puerto Rico’s financing capacity.

COFINA’s credit is bolstered by strong legal protections for bondholders
COFINA is secured by a stable stream of revenues that is not subject to “claw-back”
•

Law 91-2006, which created COFINA, transferred
ownership of a portion of the Sales Tax to COFINA and
provided that any transferred portion was not
―available resources‖ under the Constitutional
provisions relating to full faith and credit bonds.

•

COFINA will close, by resolution, its Senior and First
Subordinate liens (except for refundings that generate
savings).

•

Law provides that no amendments to the law shall
impair any obligation to COFINA bondholders.

•

For a future legislature to exercise its constitutional
power to limited or restrict the SUT, COFINA’s bond
documents require written confirmation of all
outstanding ratings, taking the substitution into
account, and opinions confirming that new revenue
would not constitute ―available resources‖.

•

US-based Bond Counsel, PR-based Underwriter’s
Counsel and the PR Secretary of Justice have
provided, for each COFINA transaction (13 in
total), strong legal opinions that the SUT is not subject
to ―claw-back‖ by GO bondholders under the PR
Constitution.

•

―Claw-back‖ opinion enjoys broad bipartisan support:
four different Secretaries of Justice, serving three
different administrations (of alternating political
parties), have issued official opinions that the SUT
allocated to COFINA is not subject to ―claw-back‖.

•

Any new COFINA transaction would again receive
―claw-back‖ opinions from Bond
Counsel, Underwriter’s Counsel and the PR Secretary
of Justice.

•

Legal opinions can be made available for review by
existing and prospective bondholders

COFINA is the best rated credit among Puerto Rico issuers and has historically been the most
attractive source of financing for the Commonwealth.
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•

The GO has $786 million in short-term financings maturing during FY 2014 that the
Commonwealth expects to manage through refinancings, or repayments in full.

•

GDB has addressed the short-term financing needs of our main public corporations.

•

–

PRASA does not need funding from the Commonwealth or GDB to cover its operational expenses or finance
its capital improvement plan as a result of its recent rate increase.

–

HTA’s $270 million in additional recurring revenues allows HTA to begin amortizing its outstanding financing
with GDB and other financial institutions and fund its operational expenses.

–

PREPA issued approximately $673 million in bonds in August 2013, funding PREPA’s capital improvement plan
for the next two years.

–

The Commonwealth’s cash flow needs for FY2014 have been met through the issuance of $1.2 billion in Tax
and Revenue Anticipations Notes.

Additional financing alternatives available to the Commonwealth and GDB include:
–

Accessing, within a short timeframe, a significant amount of the approximately $2.8 billion in unrestricted
government deposits in private financial institutions.

–

Entering into secured or unsecured credit lines with private financial institutions.

–

Securing medium-term or long-term private placements with institutional investors.

Even without extraordinary measures, Puerto Rico can choose not to access the
capital markets during FY 2014.
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Principal Credit Accomplishments
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3

Economic Development

4

Financial Highlights
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We have delivered on our investors’ expressed concerns
 Our track record proves that we have the political will and ability to address each of our investors’
concerns in a swift, decisive and unprecedented manner.

 The tough decisions made by this Administration stand in stark contrast with the failure of many
other U.S. jurisdictions, and previous Commonwealth administrations, to take similar steps to
address their fiscal and economic challenges.

 We know that there is yet work to be done. Our plans include:
• Filing, before the end of the calendar year, a comprehensive reform of our teacher’s pension
system in order to ensure that the system never runs out of assets, alleviating future
pressure on the General Fund.

•

Cutting our deficit by submitting a budget for fiscal year 2015 that contains no new deficit
financing and reduces to approximately $400 million or less our need for debt service
restructurings.

•

Taking necessary action to eliminate the budget deficit completely by no later than fiscal
year 2016.

•

Ensuring that tax revenues remain on track with estimates and acting decisively to address
any projected revenue shortfall or overspending.

•

Executing the economic growth plan that will result in immediate and long-term results.

The people of Puerto Rico are confident that investors will recognize what we have
accomplished responsibly through hard work and shared sacrifice.
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Actions to improve disclosure practices
GDB will begin holding regular investor webcasts at least once per quarter
GDB will publish the Commonwealth Report on a regular quarterly basis
Treasury and OMB will continue providing revenue and expense updates at least once
per month
Consistent with PREPA’s disclosure practices, PRASA and HTA will begin posting their
quarterly and, when ready, their monthly results on their webpage
GDB will continue to hold its annual Credit Conference in Puerto Rico
GDB will require disclosure counsel for all bond issuances

The Commonwealth and GDB are committed to observe best disclosure practices and
improve our relationship with our investor base
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Fiscal 2014 YTD General Fund Revenues
YTD General Fund Revenues (July – September)

FY13

FY14

Variance

% Change

Estimated
Jul-Sep
FY2014

$438.90

$415.40

($23.50)

-5.35%

$448.10

($32.70)

-7.30%

$233.90

$357.70

$123.80

52.93%

$344.50

$13.20

3.83%

$142.50

$119.70

($22.80)

-16.00%

$129.70

($10.00)

-7.71%

$0.00

$0.00

$0.00

0.00%

$0.00

$0.00

0.00%

$3.30

$7.00

$3.70

112.12%

$0.00

$7.00

0.00%

$446.20

$435.00

($11.20)

-2.51%

$416.40

$18.60

4.47%

$62.30

$63.70

$1.40

2.25%

$63.80

($0.10)

-0.16%

$43.70

$37.70

($6.00)

-13.73%

$37.90

($0.20)

-0.53%

$78.90

$80.70

$1.80

2.28%

$72.50

$8.20

11.31%

$72.50

$88.20

$15.70

21.66%

$84.40

$3.80

4.50%

$88.60

$93.70

$5.10

5.76%

$91.10

$2.60

2.85%

$1,610.80

$1,698.80

$88.00

5.46%

$1,688.40

$10.40

0.62%

YTD Results

(in millions)
Tax Type

Individual
Corporations
Non-Resident
Witholdings
Sales and Use Tax
Property Taxes
Foreign (Act 154)
Alcoholic Beverages
Tobacco Products
Motor Vehicles
Off-Shore Shipment
Rum Excise
Others
Total YTD Results

Revenues vs Revenues vs
Estimated ($) Estimated (%)

69

Case:17-03283-LTS Doc#:3126-26 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit CW PR Investor Webcast Page 71 of 74

Desc:

Sales Tax Fiscal 2014 YTD Revenue
SUT Revenues (in millions)

FY13

FY14

FY13 to
FY14
Variance

July

$102.90

$111.50

$8.60

8.36%

$105.20

$6.30

5.99%

August

$93.90

$96.30

$2.40

2.56%

$96.10

$0.20

0.21%

September

$92.60

$97.50

$4.90

5.29%

$99.30

($1.80)

-1.81%

YTD Results

$289.40

$305.30

$15.90

5.49%

$300.60

$4.70

1.56%

FY13 to
FY14 %

FY2014
Budget

FY2014
FY2014
Actual Vs
Actual Vs
Budget ($) Budget (%)
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Understanding the GDB Economic Activity Index
The GDB-EAI is an indicator of the general economic activity, not a direct measurement of the real
GNP. The GDB-EAI annual growth rates are not the same as the real GNP growth rates, because
the former are more volatile than the latter.
•

When it is annualized, the level of the EAI is highly correlated with the level of the real GNP.
Nevertheless, the annual growth rate of the EAI IS NOT the same as the annual growth rate of the real GNP.
Being highly correlated does not mean being equal.

•

The negative indicators of the GDB-EAI for 2013 may have been accentuated by the consequences of the
election cycle in 2012, which activated particularly the construction and the services sectors, and the
revision of the payroll employment benchmark, which increased the employment base for 2012. Finally, the
employment reductions during the past three months have been more noticeable due to the significant
reduction in state and local public employment, both related to Act 3 of 2013.

GDB Economic Activity Index
140

Month

GDB-EAI

Y-O-Y % change

Jul-13

May-13

Mar-13

Jan-13

Nov-12

Sep-12

Jul-12

May-12

Mar-12

Jan-12

Nov-11

Sep-11

Jul-11

May-11

Mar-11

Jan-11

Nov-10

Sep-10

Jul-10

May-10

Mar-10

Jan-10

100

Nov-09

105

Sep-09

110

Jul-09

115

May-09

120

Mar-09

125

Jan-09

130

-4.3%
-0.6%
-5.1%
-1.1%
-5.9%
-1.3%
-6.1%
-0.5%
-6.2%
-0.6%
-6.2%
0.0%
-5.8%
-0.1%
-6.0%
-0.5%
-5.7%
-0.1%
-6.0%
-0.7%
-5.5%
-0.1%
-5.8%
-0.4%
-6.1%
-1.0%
-5.3%
-0.2%
-4.1%
0.0%
-3.1%
0.4%
-2.8%
-0.3%
-3.8%
-1.0%
-4.6%
-1.0%
-4.2%
0.0%
-3.5%
0.6%
-2.4%
0.6%
-2.6%
-0.4%
-3.1%
-0.9%
-2.4%
-0.3%
-2.2%
0.0%
-2.2%
0.0%
-2.8%
-0.1%
-2.7%
-0.2%
-1.9%
-0.2%
-1.7%
-0.8%
-2.3%
-0.6%
-1.9%
1.0%
-1.4%
1.1%
0.1%
1.2%
1.0% 0.0%
1.6% 0.3%
1.6% 0.1%
1.0% -0.7%
1.2% 0.1%
1.1% -0.4%
1.6% 0.4%
1.9%
-0.6%
2.5%
0.0%
2.2% 0.8%
1.9% 0.8%
1.1%
0.4%
-0.4% -1.5%
-1.8%
-1.1%
-2.9%
-1.1%
-3.1%
-0.8%
-3.4%
-0.3%
-3.4%
-0.4%
-4.6%
-0.8%
-5.0%
-1.0%
-5.4%
-0.4%

135

10%
8%
6%
4%
2%
0%
-2%
-4%
-6%
-8%
-10%

Percent

Index (January 1980 = 100)

145

M-O-M % change
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The Commonwealth of Puerto Rico
Update on Fiscal and Economic Progress
Q & A Session
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Puerto Rico

Resident Commissioner Says Commonwealth Should Analyze Using Budget Surplus
to Make Debt Interest Payments, Calls Lack of Market Access ‘Dangerous’
Fri 03/02/2018 16:14 PM

Resident Commissioner Jennifer González said this afternoon that the administration of Gov. Ricardo
Rosselló should consider using any budget surplus to pay interest on its public debt, a move which
she said could help regain investor trust and reopen capital markets for the Puerto Rico government.
She also expressed confidence that the commonwealth government will receive a Community
Disaster Loan of more than $2 billion from the federal government during the current fiscal year. The
resident commissioner spoke after delivering a speech at a Minority Business Development Agency
event in San Juan. González gave an overview of the federal disaster aid coming to the island and
pledged to fight to ensure that local contractors participate in the recovery and rebuilding work on
the island.
The resident commissioner said that the recently approved $16.5 billion injection of federal funding
in critical areas such as healthcare “will relieve the pressure of having to make payments that you
had to make before” and open the way for the government to begin analyzing making debt payments.
“Making a serious evaluation will contribute to creating the environment that will enable Puerto Rico
access these markets again. We are going to be in hurricane season again in a few months, and we
don’t have access to these markets. This is very dangerous,” she said, adding that the state
government needs market access despite the federal government disaster funding.
“I have confidence in what the governor is doing, but I believe if there is a surplus, after complying
with pensions and other obligations, there should be an evaluation as to whether you can at least pay
the interest on the debt,” she added. González also said such a move would bring more “certainty” to
Puerto Rico’s bond market. She noted that local COFINA and general obligation bondholders are not
currently investing because of the uncertainty, which is harming the island economy. This is another
consideration in restarting interest payments, she said.
González said she has not discussed the issue with Gov. Ricardo Rosselló and declined to speculate
whether the move would win commitments from creditors to lend to the commonwealth once again.
The resident commissioner said her call for an analysis of resuming interest payments is completely
separate from the CDL issue and expressed confidence that the commonwealth government could get
a loan of $2.065 billion. González said she met with U.S. Treasury officials on Tuesday after Rosselló
sent a letter to congressional leaders complaining about the “arbitrary conduct” by federal officials
that has “effectively blocked Puerto Rico’s access to approximately $4.7 billion in CDL program funds
that Congress made available last fall.”
The resident commissioner said that the CDL is meant to cover revenue losses and unexpected
payments by jurisdictions in the wake of disasters, and Treasury officials explained to her that the
reduced $2.065 billion corresponds to the losses the commonwealth was able to demonstrate.
González said she is against the U.S. Treasury policy that conditions release of CDL proceeds on the
commonwealth’s cash balance dipping below $800 million.
Two sources familiar with the matter said the U.S. Treasury’s cash balance policy is akin to a rejection
of the lending because the commonwealth’s cash balance is not expected to dip that low. The day
after the governor’s letter was released, the U.S. Treasury issued arelease highlighting its cash
balance policy and stated that it was putting in place loan documentation for the Puerto Rico
government to “quickly access funding” should the commonwealth's cash balance fall below $800
million
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U.S. Treasury,
commonwealth and PROMESA board officials that is aimed at “harmonizing the need that the Puerto
Rico government has” with these requirements, and she expressed confidence that the loan proceeds
would begin flowing during the current fiscal year.
González emphasized that the CDL process for island municipalities is under way, and she said she
expects all towns to receive the financing to cover their needs. Although the program is typically
capped at $5 million, she said large town governments will be able to receive more in order to cover
their losses and that towns will have a full year under the program to assess their financial losses.
Reorg Research, Inc. makes no representation or warranty, express or implied, as to the completeness or accuracy of this information and assumes no responsibility to
update this information. This information is not, and should not be construed as, an o er to sell or the solicitation of an o er to buy any securities. In addition,
nothing contained herein is intended to be, nor shall it be construed as an investment advice, nor is it to be relied upon in making any investment or other decision.
Reorg Research, Inc. does not act as a broker, dealer or investment adviser. Prior to making any investment decision, you are advised to consult with your broker,
investment adviser, or other appropriate tax or financial professional to determine the suitability of any investment. Reorg Research, Inc. shall not be responsible or
have any liability for investment decisions based upon, or the results obtained from, the information provided.
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A final fiscal plan is subject to the approval of the Board of Directors of the Puerto Rico Highway and Transportation Authority as per Law 74 June 23, 1965
as amended and the PRHTA Bylaws.
The Puerto Rico Fiscal Agency and Financial Advisory Authority (“AAFAF”), the Puerto Rico Highway and Transportation Authority (the “PRHTA”), the
Government of Puerto Rico (the “Government”), and each of their respective officers, directors, employees, agents, attorneys, advisors, members, partners
or affiliates (collectively, with AAFAF, PRHTA and the Government instrumentalities the “Parties”) make no representation or warranty, express or implied,
to any third party with respect to the information contained herein and all Parties expressly disclaim any such representations or warranties.
The Parties do not owe or accept any duty or responsibility to any reader or recipient of this presentation, whether in contract or tort, and shall not be
liable for or in respect of any loss, damage (including without limitation consequential damages or lost profits) or expense of whatsoever nature of such
third party that may be caused by, or alleged to be caused by, the use of this presentation or that is otherwise consequent upon the gaining of access to
this document by such third party.
This document does not constitute an audit conducted in accordance with generally accepted auditing standards, an examination of internal controls or
other attestation or review services in accordance with standards established by the American Institute of Certified Public Accountants or any other
organization. Accordingly, the Parties do not express an opinion or any other form of assurance on the financial statements or any financial or other
information or the internal controls of the Government and the information contained herein.
Any statements and assumptions contained in this document, whether forward-looking or historical, are not guarantees of future performance and involve
certain risks, uncertainties, estimates and other assumptions made in this document. The economic and financial condition of the Government and its
instrumentalities is affected by various financial, social, economic, environmental and political factors. These factors can be very complex, may vary from
one fiscal year to the next and are frequently the result of actions taken or not taken, not only by the Government and its agencies and instrumentalities,
but also by entities such as the government of the United States. Because of the uncertainty and unpredictability of these factors, their impact cannot be
included in the assumptions contained in this document. Future events and actual results may differ materially from any estimates, projections, or
statements contained herein. Nothing in this document should be considered as an express or implied commitment to do or take, or to refrain from taking,
any action by AAFAF, the PRHTA, the Government, or any government instrumentality in the Government or an admission of any fact or future event.
Nothing in this document shall be considered a solicitation, recommendation or advice to any person to participate, pursue or support a particular course
of action or transaction, to purchase or sell any security, or to make any investment decision.
By accepting this document, the recipient shall be deemed to have acknowledged and agreed to the terms of these limitations.
This document may contain capitalized terms that are not defined herein, or may contain terms that are discussed in other documents or that are
commonly understood. You should make no assumptions about the meaning of capitalized terms that are not defined, and you should consult with advisors
of AAFAF should clarification be required.

2

Case:17-03283-LTS Doc#:3126-29 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit PRHTA Certified Fiscal Plan (2017) Page 4 of 58

Desc:

Table of Contents
I.

Executive Summary

II.

Description of PRHTA

III.

Infrastructure Agenda

IV.

Current Situation with Baseline Financial Projection

V.

Fiscal Measures with Financial Projections

VI.

Debt Sustainability

VII. Liquidity Situation
VIII. Implementation Plan
IX.

Appendix: PRHTA’s Mass Transit Operations Overview (including “Tren Urbano”)

X.

Appendix: Financial Projections Notes on Base Case Scenario

XI.

Appendix: Additional Information

3

Case:17-03283-LTS Doc#:3126-29 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit PRHTA Certified Fiscal Plan (2017) Page 5 of 58

Desc:

I. Executive Summary

4

Case:17-03283-LTS Doc#:3126-29 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit PRHTA Certified Fiscal Plan (2017) Page 6 of 58

Executive Summary

Desc:

•

The Puerto Rico Highway and Transportation Authority (PRHTA) is a public corporation responsible for developing, operating and
maintaining Puerto Rico’s toll road network, major highways and mass transportation facilities. The current Administration has
developed an aggressive plan to obligate $135 million annually from Federal Highway Administration (FHWA) and $20 million from
Federal Transit Administration (FTA) for projects meeting four key objectives including: (a) transit security and safety projects, (b)
improvement of existing transportation infrastructure, (c) complete highway systems, and (d) congestion mitigation. Although this
has not been the norm of the agency, PRHTA had difficulties in obligating and deploying federal funds during the last 3 years.

•

In order to maximize the infrastructure development in Puerto Rico, PRHTA is revamping its operations and streamlining its project
delivery process. With this in mind, A Memorandum of Understanding was signed in February 2016 between Secretary of the
Federal Department of Transportation and the Government of Puerto Rico geared at improving PRHTA’s operational effectiveness
through several key initiatives, some of which are already in progress.

•

PRHTA’s current fiscal situation reflects a $4.49 billion financial gap for the next 10 year mostly impacted by the clawback provision
which redirects 73%, or about $4.57 billion, of its operating revenues to the Central Government. Bondholders of the PRHTA are
expected to cease receiving money for debt repayment by July 2017, when the reserve funds that have been used until now run out.
In light of this financial reality and in accordance with the current Administration’s public policy, PRHTA will implement several
measures geared at optimizing its operations with fiscal measures with an impact representing $616 million during the 10 year, or
14%, of the current financial gap.

•

A default of PRHTA with any of its obligations may trigger questions as to its financial capacity, a key requirement to receiving
applicable grants from the FHWA and FTA. Furthermore, in the case of FTA, the reimbursement of previous funds may be requested
if the use of an asset, previously federally funded, is discontinued. PROMESA establishes a process for the restructuring of debt
(voluntary or involuntary) towards sustainable levels but not before the certification of its Fiscal Plan by the Oversight Board, among
other requirements. The Government of Puerto Rico and its instrumentalities (including PRHTA) expect to continue this process in
order to strengthen its financial capacity. PRHTA will also continue to work with all the federal agencies (including FTA & FHWA) as
Partners throughout this process in order to achieve our common financial and operational objectives.
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Puerto Rico Highway and Transportation Authority
Mission

Vision

Lead Puerto Rico towards economic development through an efficient
transportation system, safely and in accord with the environment, while
procuring the delivery of excellent service

Develop and promote an integrated transportation system that, along
with a highway infrastructure and service delivery, will facilitate the
economic development of Puerto Rico in harmony with the environment

About PRHTA
•

•
•

The Puerto Rico Highway and Transportation Authority is a public corporation founded with the purpose of continuing the government’s effort of
providing the public with the best highways, easing the flow of vehicles and minimizing the risks and inconveniences that traffic congestions may cause.
PRHTA is charged with constructing, operating, and maintaining Puerto Rico’s toll road network, major highways and mass transportation facilities, which
are financed by revenue bonds, federal grants and specified tax revenues.
The Puerto Rico State Highway System consists of a total of 4,814 miles:

Primary Roads – 650 miles
Secondary Roads – 1,000 miles
Tertiary Roads – 3,164 miles

Source: http://www.dtop.gov.pr/historia.asp
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PRHTA: An Evolving Mission

•

•
•
•
•

Highway Authority was •
amended (Act No. 112)
The first project: Bridge
over Rio Grande de
Manatí is completed.
Establishment of New
Project’s Bid Board
The construction of the
first toll highway
Autopista Las Americas,
PR-52

PRHTA falls under DTOP’s
umbrella through the
Reorganization Plan Num
6, conceding its powers
and duties to the
Secretary
Integration of the mass
transportation sector
through the successful
establishment of
exclusive lanes project for
AMA buses is put in place

1971

The construction of Teodoro
Moscoso Bridge is completed,
becoming the first highway
privatization project in PR and
the US with an investment of
$126M

Concession Agreement granted to Autopista
Metropolitana de PR, LLC to operate and maintain
highways PR-5 and PR-22

2011
•

1994
The Secretary of DTOP grants the
name Highway and Transportation
Authority through Law 1, becoming
the principal promotor and
administrator of mass transportation
public policies

1991

1968

PRHTA approved resolution 98-06
which included a change in the
definition and name of “Traffic
Facilities” to “Transportation
Facilities.” Under this new definition,
Tren Urbano and other transit
facilities are included

•

Puerto Rico Oversight
Management and
Economic Stability ACT
(PROMESA) becomes
effective
Memorandum of
Understanding (MOU) is
signed by the PR
governor and US Dept. of
Transportation

2016

1998

1965
Creation of the
Puerto Rico
Highway Authority

Desc:

2015

2000

1990
Through Law 4, the Authority is
empowered to implement P3 contracts
with private entities for the construction,
operation and maintenance of highways,
bridges, avenues and any other traffic
installation

Beginning of Puerto
Rico’s bond revenue
clawbacks

Law 207 vests the Authority with
the power to directly invest in the
development of parcels around
train stations or any special district

2014
•
•

Toll Credits where implemented to benefit PRHTA by
using the credits to substitute the required local share
on future Federally aided projects
Law 41-2014 amended the Organic Act of PRHTA to
vest its powers in a Board of Directors

Source: http://www.dtop.gov.pr/carretera/det_content.asp?cn_id=217
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Current organization has a total head count of 1,485 as of February 2017
Oficina del
Secretario
Oficinas de
Servicios al
Ciudadano

Oficinas de
Seguridad
Interna

Oficinas de
Autoexpreso

Oficina del
Director
Ejecutivo

Oficinas de
Administración
de Propiedades

Oficinas de
Comunicaciones

Oficinas de
Derechos
Civiles

Oficinas de
Asesoría
Legal

Oficinas de
Pruebas de
Materiales

Directoría de
Infraestructura

Oficinas de
Estimados y
Subastas

Oficinas de
Inventario de
Puentes

Área de
Programación
y Estudios
Especiales

Área de
Diseño

Área de
Construcción

Área de
Adquisiciones
de
Propiedades

Oficinas de
Auditoría
Interna

Oficinas de
Diseño de
Puentes y
Estructuras

Área de
Autopistas

Subdirector
Ejecutivo

Oficinas de
Coordinación
Federal

Directoría de
Tránsito y
Autopistas

Área de
Ingeniería de
Transito y
Operaciones

Directoría de
RH y Asuntos
Laborales

Área de
Recursos
Humanos

Oficinas de
Enlace
Federal

Oficinas de
Asuntos
Laborales

Área de
Administración

Directoría de
Administración
y Finanzas

Área de
Finanzas

Directoría
Alternativa
de
Transporte
Integrado

Áreas de
Tecnologías
de
Información

Special relation between advisory offices that directly report to the Secretary and, at the
same time, provide services and advice to the Executive Director
Special relationship of counseling and coordination between offices or areas
Special relation between administrative and finance phases

Source: PRTHA Management
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PRHTA as a grantee of the Federal Government

PRHTA receives federal funds from two agencies, Federal Transit Administration (FTA) and Federal Highway Administration (FHWA). This
funding requires that the grantee demonstrates specific and well defined technical, financial and organizational capabilities. If the grantee
does not meet these capabilities, federal funds will not be allocated.

FHWA
Description

Compliance
Requirements

Risks of noncompliance

Max Available
Funding

FTA

Federal Agency within the U.S Department of Transportation responsible for
administering the federal-aid highway program and highway transportation
programs of the Department of Transportation.

Provides financial and technical assistance to local public
transit systems, including buses, subways, light rail, commuter
rail, trolleys and ferries. The FTA also oversees safety measures
and helps develop next-generation technology research.

According to 23 U.S.C. § 302 and Title 23 of the Code of Federal Regulations, any
state needs to be suitably equipped and organized to discharge to the
satisfaction of the Secretary the duties required by this title. In the following
areas:
• Payment procedures- Chapter 1, subchapter 8
• Planning/Environmental- Section 135, Chapter I, Subchapter E
• Design- Highway Standard/ Design Criteria- Section 109, Chapter I,
Subchapter G
• Construction and Contracting Procedures- Chapter I, Subchapter G
• Transportation Infrastructure Management- Chapter I, Subchapter F
• Maintenance- Properly Maintenance all Roads- Section 116
• Highway Safety- Section 402, Chapter I, Subchapter II
• Right of Way and Environment- Chapter I, Subchapter H

To become a grantee of FTA Funding, PRHTA is required to meet
the following minimum criteria:
• Legal Capacity
• Technical Capacity
• Proven Financial Capacity
• Disadvantage Business Enterprise
• American with Disabilities Act Compliance
• Title IV (Civil Rights) 48 U.S.C §5301 et seq.

Non compliance with federal laws and regulations or diversion of highway
revenues may result in:
• Suspension of Funding
• Lack of Maintenance and essential services that will cause highways to
deteriorate
• Transportation of goods and emergency services will be hindered

The default of PRHTA with any of its obligations (mainly bond
debt) may trigger questions as to its financial capacity leading to
a potential loss of federal funds.
If, during the useful life of the property, the recipient
unreasonably delayed or failed to use the federally assisted
property for its originally intended purpose, recipients may be
required to return the entire amount of federal assistance
spent on the Award or federally assisted property.

$150 million/year*

$20 million/year*

Source: USC 23; Title 23 CFR; PRHTA Management Assessment
* May not equal that of obligated funds and/or actual expenditures
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III. INFRASTRUCTURE AGENDA
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Infrastructure Agenda

PRHTA has established an aggressive infrastructure agenda to maximize federal funds obligated from FHWA 1 and FTA1, as can be seen in the
Capital Improvement Plan (CIP), which includes active and programmed projects. This infrastructure plan follows a structured approach aimed
at maximizing the impact of available resources to support economic growth.
Strategy:

Focus:

Funds:

Projects:

•

Continue aggressive plan to
maximize funds and develop
best in class infrastructure

Planned projects for the next four
years will mainly focus on:

• Obligate as much Federal Funds
as possible to support economic
growth

•

•

Utilize P3’s and outsourcing as
strategies to achieve a more
efficient and modern
infrastructure, in accordance
with Puerto Rico’s government
public policies

•

•

Expedite project delivery
through:
• Engage expedited design
services to accelerate
preliminary designs and
obligate funds
• Increase Project supervision
through additional qualified
resources

•

Highway Safety Projects

•

Improvement of existing
transportation
infrastructure

•

Complete Highway Systems

•

Congestion Mitigation

• Current Federal match
percentage is 80% of project
costs for eligible projects, with
state match being set at 20%
• Currently, PRHTA uses toll credits
for its state match percentage.
• Future initiatives to increase
federal funding include:
• Congress approval to begin
contributing to Highway Trust
Fund
• Decrease current penalties

Pursue Puerto Rico’s new
infrastructure reform, when
applicable

The FY 2017 CIP emphasizes highway
reconstruction projects with a Data Driven
Approach focusing on high crash locations and
critical condition roadways with emphasis in
segments in the National Highway System,

Total allocated funds
$ millions
$404
$340
$274
$135

FY 2017

FY 2018

FY 2019

FY 2020

1

Total available FTA & FWHA funding may not equal that of obligated funds and/or actual expenditures
Source: CIP 2017-2020; PRHTA Management Assessment
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PRHTA is currently working on an aggressive capital improvement plan which includes active and planned projects with a total investment
amount of $1.1 billion in a 4 year period.
Allocated FHWA Funds
$ millions

Construction

Design

ROW

ACTIVE Projects
$206
$67
$46

$20

$1

$152
$8

$269

$205

$220

$144
$9

$46

$51

$34

$16

PLANNED Projects
$135
$68

$68
$53

$14

$1

$53

$14

$1

$135

$105

$105
$27

$3

$27

$3

TOTAL Projects
$340

$274

$404

$135

FY 2017

FY 2018

FY 2019

Source: CIP April 2017

FY 2020
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Strategic Projects
General Strategy on Key Projects

Key Projects

Strategic Projects to be incorporated in future FY STIP
emphasize new toll roads, dynamic toll lanes/flyovers
and reconstruction and maintenance of existing toll
roads which will include new revenues to enhance
private sector participation through P3, APP-P or
Outsourcing

Project Cost
$ millions

Project Revenues
$ millions

• Extension of PR-22 from
Hatillo to Aguadilla
(Northwest Corridor)1

$500

$15/year

• PR-5 Extension Toa
Alta- Bayamón

$170

$8/year

• Reversible Overpasses
with Dynamic Tolling Efficient Peak Period
Congestion Relief in
Critical Intersections
• Reconstruction and
Maintenance of
Primary Highway
Network (PR-52,
PR-2, PR-20, PR-53,
PR-66) based on
PPPP

$250 - based on
10 intersections at
$25 per
intersection

• $300Reconstruction
• $10/year Maintenance

$15/year

$4/year with
3% annual
growth

1

Numbers revised as per Northwestern Corridor: Desirability and Convenience Final Report, April 2016, where
study suggests construction of Hatillo to Quebradilla and Aguadilla By Pass, both with toll revenues
Source: STIP 2017-2020; PRHTA Management Assessment
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IV. CURRENT SITUATION WITH BASELINE FINANCIAL
PROJECTION
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provision

Desc:

Current fiscal situation continues to be dire for PRHTA and was recently aggravated by the need of the Government
of Puerto Rico to clawback revenues1 pledged to the Authority. These revenues are now used within the Government
of Puerto Rico. Government of Puerto Rico has collected $310 million as of June 30, 2016 under this clawback
provision.

Statement of
Revenues and Expenses
Total operating revenues
Total operating expenses
Depreciation and amortization
Operating loss

$

Non-operating revenues
Non-operating expenses
Loss before capital contribution
Transfers and Capital
contributions
Change in net position
Net position at beginning of year
Net position at end of year

$

2016

2015

UNAUDITED

UNAUDITED

June 30
2014
AUDITED

2013

2012

AUDITED

AUDITED

210.8 $
(186.3)
(451.8)
(427.3)

268.9 $
(227.5)
(448.7)
(407.3)

213.7 $
(391.5)
(448.0)
(625.8)

184.9 $
(314.4)
(432.0)
(561.5)

201.6
(275.1)
(438.2)
(511.8)

478.2
(329.0)
(278.0)

518.2
(419.4)
(308.6)

531.9
(324.7)
(418.6)

292.6
(294.3)
(563.2)

292.6
(528.3)
(747.5)

58.4

358.7

228.4

428.9

306.5

(219.6)

50.1

(190.2)

(134.3)

(441.0)

3,027.6
2,807.9

$

2,977.5
3,027.6

$

3,167.7
2,977.5

$

3,302.0
3,167.7

$

3,742.9
3,302.0

1 As stated in the Puerto Rico Constitution, Article VI, Section 2 “The Secretary of the Treasury may be required to apply the
available revenues including surplus to the payment of interest on the public debt and the amortization thereof in any case
provided for by Section 8 of this Article VI at the suit of any holder of bonds or notes issued in evidence thereof.”
Source: 2016 PRHTA Unaudited Financial Statements
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Desc:

Following years of operational and organizational challenges to effectively and efficiently deploy federal funds in
compliance for with Federal requirements, PRTHA and FHWA signed a Memorandum of Understanding1 on
February 29th 2016 geared at revamping PRTHA’s Project and Program Delivery capabilities.
PRHTA Challenges

MOU between PRHTA and FHWA

 More than $400 million in available funding is
not deployed due to delayed processes for
project advancement, project completion and
provider payments

 Establishes procedures, systems and project
delivery objectives for the Puerto Rico Highway
Program

 Outdated and non-standard documentation and
requirements

 Lack of communication and feedback
integration between planning and construction
departments
 Increased project costs and overruns from
original budgets

 Identifies roles , responsibilities and actions for
the PRHTA and the FHWA to accelerate the
funding, planning, design and construction of
various highway, bridge and transportation
improvement projects
 Improves the economic vitality of the
Government of Puerto Rico and serves as a
catalyst for sustainable job growth associated
with highway construction in Puerto Rico

 Misalignment of current capabilities with
needed core competencies

1

MOU signed by the government of Puerto Rico and Federal Highway Administration
Source: Signed Memorandum of Understanding MOU-PR2016-02-29-094734

17

Case:17-03283-LTS Doc#:3126-29 Filed:05/23/18 Entered:05/23/18 11:45:37

PRHTA Certified
Plan (2017) Page 19 of 58
MOU requirements andExhibit
currents
statusFiscal
of initiatives

Initiative

Description
Revise and submit to FHWA its billing process to ensure prompt payment to contractors as
follow:
⁻ Paying all contractors by EFT
⁻ Paying all contractors within 40 days of receipt of invoices
⁻ Tracking status of payments using electronic method acceptable to FHWA
⁻ Paying all contractors on the first business day after funds are received from FHWA

E-Business Suite contract is being
undertaken using sole sourcing
strategy and professional services
hiring to expedite its
implementation.

•

Validate that PRHTA’s existing toll credit balance complies with current FHWA guidance (the
current guidance at the time of execution of this Agreement is “Interim Guidance- Toll Credit
for non-federal Share, Nov 20, 2015)
Identify that amount of toll credits available for use by PRHTA, and
Identify modifications that PRHTA must make to its processes for approving, tracking and
reconciling toll credit usage

Since inception only $91M in toll
credits have been claimed, there
is an outstanding balance of
$665M waiting validation for
future federally aided projects.

•
•

•

Engage a management consultant to assist the PRHTA to review and develop plans, guidelines,
SOP’s and recommendations for PRHTA’s project billing, project delivery process, contracts,
training, planning programs and quality assurance process

•

Procure services to improve systems such as email communication, electronic project
monitoring system, improvements to financial billing system in order to reduce the PRHTA’s
obligated but unexpected balances.
Submit to the FHWA a report identifying the reasons for the delay of every project that the
PRHTA has obligated, but for which less than 5% of funds have been expended since the date a
recorded obligation existed
Develop and Submit to the FHWA a schedule with milestones to accelerate obligation of its
annual Federal-aid allocation to ensure all funds are properly obligated before redistribution of
Federal-aid obligation limitation

Organizational
Capacity
Development

Expediting
Project Delivery

Status

•
Federal Aid
Billing
Procedures

Toll Credits

Desc:

•

•

Source: Signed Memorandum of Understanding MOU-PR2016-02-29-094734

Notice to Proceed provided on
3/31
Consultant has begun with
preliminary interviews and data
gathering

The email migration started on 1212-16 and was completed in
February 2017
The PMIS was signed and approved
while E-Bid System is waiting for
approval based on new
requirements of PR Law 03-2017

Not Started

In Process

Completed
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Federal Aid Billing Procedures

Processes

• Develop an efficient billing
process with specific goals to
ensure on-time payment to
contractors
• Ensure best practices and
guarantee financial accuracy and
consistency

Toll Credits
• Identify improvements for
the approval, tracking and
reconciling of toll credit usage

Culture

Expediting Project Delivery

• Implement a LEAN Project delivery
and billing process that will result in
higher quality projects, faster project
completion and more efficient
delivery

• Establish processes to provide
continuous visibility to under
performance projects and allow
for effective development of
action plans

• Develop capacity analysis to
correctly size the needed
organization to support the process

Organization

Infrastructure

Organizational Capacity Development
(LEAN)

• Establish measurable goals tied
to the development of the
agency’s goals and objectives
• Tracking the status of payments
with electronic methods

• Establish critical KPI’s that
are essential for auditing
and validating compliance
with FHWA guidance

• Establish measurable performance
levels and KPI’s to improve process
visibility and track whether projects
are achieving targets
• Develop an effective method for
capturing voice of the client to
support performance measurement
and strategic decision making

• Train personnel on toll
audit process to ensure
compliance

• Promote collaborative culture
and communication
• Establish agenda for workshops
and trainings to develop core
competencies and deliver
business value

Source: Signed Memorandum of Understanding MOU-PR2016-02-29-094734

• Implementation of systems for
email and electronic
monitoring to increase visibility
and communication between
areas
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Desc:

Financial Sustainability, Federal Agencies & PROMESA

Bondholders of the PRHTA would cease to receive money for debt repayment by July 2017, when the reserve funds
that have been used until now run out. Although PRHTA stopped remitting payments to the trust, the trustee has
been using a reserve fund to comply with bondholder payments.



PRHTA receives about $155 millions per year from FTA and FHWA. This funding requires that the grantee
demonstrates specific and well defined technical, financial and organizational capabilities. If the grantee does not
meet these capabilities, there is a substantial risk that federal funds will not be allocated. A default of PRHTA
with any of its obligations may trigger questions as to its financial capacity. Furthermore, in the case of FTA, the
reimbursement of previous funds may be requested if the transportation use is discontinued.



The Puerto Rico Oversight, Management, and Economic Stability Act (PROMESA) establishes a process for the
restructuring of debt (voluntary or involuntary) towards sustainable levels but not before the certification of its
Fiscal Plan by the Oversight Board, among other requirements. The Government of Puerto Rico and its
instrumentalities (including PRHTA) expect to continue this process in order to strengthen its financial capacity.
We will continue to work with all the federal agencies (including FTA & FHWA) as Partners throughout this
process in order to achieve our common objectives.

Source: Puerto Rico Oversight, Management and Economic Stability Act (PROMESA)
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Overview of PRHTA’s Projected Financial Gap over 10 years
Financial Gap Pre-Measures after Clawback & Debt Service
$ millions
73% *
$2,162

Revenues

Clawback Includes:
•
Gasoline Tax
•
Diesel Tax
•
Petroleum products tax
•
Vehicle license fees
•
Cigarette tax

$8,444

$6,282

Expenses
Gap
Clawback
Debt Service

$3,469
$4,975

$1,193

Operating
Revenues

FHWA and
FTA
Funding

Gap
Construction
Total
before
&
Operating
Revenues
Clawback
Expenses

Revenues
•
Toll revenues
•
Gas/Diesel/Petroleum Products tax
•
Cigarettes taxes
•
Motor Vehicle License Fees
•
Transit Revenues and Toll Fines
•
FHWA Funding
•
FTA Funding

$4,572
Clawback
To Cent
Gov.

Transfer
from
Gov’t. of
PR

Expenses
• Construction costs associated with
project deployment as per STIP
• Toll highways administration and
maintenance
• Train operation and maintenance
• Integrated transportation system
operation and maintenance
• General administration

Bonds
Principal

Bonds
Interests

GDB
Interests

$2,088

$1,100

Total Fin.
Gap

$1,392

-$4,490

Total Debt
Service

* Clawback Revenues amount to 74% of Operating Revenues
Source: Jorge F. Freyre, PHD Projections analysis, PRHTA Management Estimates
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Exhibit PRHTA
Certified
(2017) Page
23 of 58 gap after debt
PRHTA Baseline projections
results
in aFiscal
$4.5Planbillion
financial
service for the next 10 years*
Total
2016-17 P
Revenues
Toll fares

(1)(2)

2017-18 P

$ 136,195 $
(1)

Gasoline Tax**
(1)
Diesel Tax**

Petroleum Products Tax**

(1)

2018-19 P

2019-20 P

2020-21 P

2021-22 P

2022-23 P

2023-24 P

2024-25 P

2025-26 P
$

5 Yr

10 Yr

137,363 $

138,547 $

139,747 $ 139,188 $ 139,606 $ 141,002 $ 143,258 $ 146,266 $ 150,069

691,040

1,411,241

151,242
12,500

146,447
12,500

144,677
12,500

145,931
12,500

147,906
12,500

143,357
12,116

138,760
11,727

133,958
11,321

129,315
10,929

125,623
10,617

736,204
62,500

1,407,217
119,209

254,567

185,000

185,000

185,000

185,000

185,000

185,000

185,000

185,000

185,000

994,567

1,919,567

Cigarettes taxes**
Motor Vehicle License Fees** (1)(3)

20,000
32,651

20,000
32,651

20,000
32,651

20,000
32,651

20,000
32,651

20,000
32,651

20,000
32,651

20,000
32,651

20,000
32,651

20,000
32,651

100,000
163,253

200,000
326,507

Act 30 - Licenses Fees Transferred to Act** (1)(3)

60,000

60,000

60,000

60,000

60,000

60,000

60,000

60,000

60,000

60,000

300,000

600,000

10,200
10,600

10,200
10,600

10,404
10,600

10,612
10,600

10,612
10,558

10,612
10,589

10,612
10,695

10,612
10,866

10,612
11,094

10,612
11,383

52,028
52,958

105,088
107,586

(1)

(4)

Transit Revenues
Electronic Toll Fines
(4)
Other income
Total Revenues

(4)

8,400
$ 696,355 $

8,400
623,161 $

8,400
622,778 $

8,400
8,366
8,391
8,475
8,611
8,792
9,020
625,441 $ 626,781 $ 622,322 $ 618,923 $ 616,277 $ 614,659 $ 614,974

41,966
$ 3,194,516 $

85,257
6,281,672

67,118
67,500
134,618
20,000
$ 154,618 $

206,199
67,500
273,699
20,000
293,699 $

204,814
135,000
339,814
20,000
359,814 $

268,816
135,000
135,000
135,000
135,000
135,000
135,000
135,000
403,816
135,000
135,000
135,000
135,000
135,000
135,000
20,000
20,000
20,000
20,000
20,000
20,000
20,000
423,816 $ 155,000 $ 155,000 $ 155,000 $ 155,000 $ 155,000 $ 155,000

746,947
540,000
1,286,947
100,000
$ 1,386,947 $

746,947
1,215,000
1,961,947
200,000
2,161,947

Total Revenues After Federal Fund Transfers
Expenses
Right of Way
Design
Contruction Local

$ 850,972 $

916,860 $

982,592 $ 1,049,257 $ 781,781 $ 777,322 $ 773,923 $ 771,277 $ 769,659 $ 769,974

$ 4,581,463 $

8,443,617

$ (31,000) $
(23,000)
(10,000)

(31,000) $
(23,000)
(10,000)

(31,000) $
(10,000)
(10,000)

$

Active Obligated Funds
STIP Obligated funds
Construction Federal (FHWA & EARMARKED)

(67,118)
(67,500)
(134,618)

(206,199)
(67,500)
(273,699)

(204,814)
(135,000)
(339,814)

(268,816)
(135,000)
(403,816)

(135,000)
(135,000)

(135,000)
(135,000)

(135,000)
(135,000)

(135,000)
(135,000)

(135,000)
(135,000)

(135,000)
(135,000)

(746,947)
(540,000)
(1,286,947)

(746,947)
(1,215,000)
(1,961,947)
-

(47,837)
(8,160)
(16,960)
(3,596)

(48,425)
(8,160)
(16,960)
(3,596)

(49,393)
(5,863)
(15,299)
(3,667)

(50,381)
(3,520)
(13,605)
(3,741)

(50,381)
(3,520)
(13,605)
(3,741)

(50,381)
(3,520)
(13,605)
(3,741)

(50,381)
(3,520)
(13,605)
(3,741)

(50,381)
(3,520)
(13,605)
(3,741)

(50,381)
(3,520)
(13,605)
(3,741)

(50,381)
(3,520)
(13,605)
(3,741)

(246,417)
(29,223)
(76,429)
(18,341)

(498,322)
(46,823)
(144,454)
(37,046)

Active Obligated Funds
STIP Obligated funds
Federeal Aid - FHWA & Earmarked Projects
Federal Aid-FTA (Sec. 5307 & Sec. 5309)
Capital Contributions

Salaries and related benefits
Litigation Reserve
Right of Way Payments
Other program expenses
Total Construction (6)
Salaries and related benefits
Toll highways administration and maintenance
Train operating and maintenance costs
Integrated transportation system
Other operating expenses
Total operating expenses

(5)

Total expenses

Transfer from Government of PR

(155,000) $
(76,000)
(50,000)

(310,000)
(126,000)
(100,000)
-

$ (275,171) $
(44,740)
(33,358)
(65,360)
(14,076)
(12,817)

(414,840) $ (465,036) $ (526,063) $ (257,247) $ (257,247) $ (257,247) $ (257,247) $ (257,247) $ (257,247)
(43,958)
(43,714)
(44,589)
(44,636)
(44,613)
(44,733)
(44,847)
(44,902)
(44,890)
(33,358)
(34,025)
(34,706)
(34,706)
(34,706)
(34,706)
(34,706)
(34,706)
(34,706)
(66,478)
(68,090)
(69,733)
(69,733)
(69,733)
(69,733)
(69,733)
(69,733)
(69,733)
(14,075)
(14,075)
(14,075)
(14,075)
(14,075)
(14,075)
(14,075)
(14,075)
(14,075)
(12,817)
(13,074)
(13,335)
(13,335)
(13,335)
(13,335)
(13,335)
(13,335)
(13,335)

$ (1,938,357) $
(221,637)
(170,153)
(339,394)
(70,376)
(65,378)

(3,224,592)
(445,622)
(343,683)
(688,059)
(140,751)
(132,053)

$ (170,351) $

(170,686) $ (172,978) $ (176,438) $ (176,485) $ (176,462) $ (176,582) $ (176,696) $ (176,751) $ (176,739)

$

$ (445,522) $

(585,526) $ (638,014) $ (702,501) $ (433,732) $ (433,709) $ (433,829) $ (433,943) $ (433,998) $ (433,986)

(1,750,168)
(4,974,760)

Total Fin. Gap Pre-Measures before Clawback & Gov. Funding $ 405,450 $
Clawback to Central Government (7)

(31,000) $ (31,000) $ (31,000) $ (31,000) $ (31,000) $ (31,000) $ (31,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)
(10,000)

$ (530,959) $

(9)

119,340

331,334 $

346,756 $ 348,049 $ 343,613 $ 340,094 $ 337,334 $ 335,661 $ 335,988

$ 1,776,167 $

3,468,857

(456,598) $ (454,828) $ (456,082) $ (458,057) $ (453,123) $ (448,138) $ (442,930) $ (437,894) $ (433,890)

$ (2,356,524) $

(4,572,499)

119,340

Total Fin. Gap Pre-Measures after Clawback & Gov. Funding

$

(6,169) $

Debt Service (8)
Principal
Interest
Total debt due to Bonds
Interest on GDB Line of Credit
Total debt

$ (113,355)
(234,088)
$ (347,443)
$ (110,000)
$ (457,443)

Total Fin. Gap Pre-Measures after Debt Service & Clawback

$ (463,612) $

$
$
$
$

119,340

(5,924) $
(116,723)
(229,507)
(346,230)
(110,000)
(456,230)

344,578 $

(866,938) $
$
$ (2,805,295) $

119,340

9,091 $

$ (120,488)
(224,560)
$ (345,048)
$ (110,000)
$ (455,048)

119,340

10,014 $

$ (124,510)
(219,408)
$ (343,919)
$ (110,000)
$ (453,919)

119,340

9,332 $

$ (129,652)
(213,891)
$ (343,543)
$ (110,000)
$ (453,543)

119,340

9,830 $

$ (162,568)
(207,510)
$ (370,078)
$ (110,000)
$ (480,078)

119,340

11,295 $

$ (153,750)
(201,300)
$ (355,050)
$ (110,000)
$ (465,050)

119,340

13,744 $

$ (149,800)
(193,636)
$ (343,436)
$ (110,000)
$ (453,436)

119,340

17,107 $

$ (156,754)
(185,774)
$ (342,528)
$ (110,000)
$ (452,528)

21,438

$ (164,034)
(178,397)
$ (342,431)
$ (110,000)
$ (452,431)

(462,154) $ (445,957) $ (443,904) $ (444,210) $ (470,248) $ (453,754) $ (439,692) $ (435,421) $ (430,992)

596,700
$

16,344 $

1,193,400
89,758

$

(604,728) $
(1,121,454)
$ (1,726,182) $
$ (550,000) $
$ (2,276,182) $

(1,391,634)
(2,088,070)
(3,479,704)
(1,100,000)
(4,579,704)

$ (2,259,838) $

(4,489,946)

* Additional notes and assumptions on page 51
**Revenue streams included on Government Clawback
*** Only interest payments are considered in the projections
Source: Operational revenue information based on Jorge F. Freyre, PHD analysis on long term revenue projection. Federal funding,
22
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V. FISCAL MEASURES WITH FINANCIAL PROJECTIONS
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transformExhibit
PRTHA’s
towards
a best-in-class
infrastructure
PRHTA Certified Fiscal Plan (2017) Page 25 of 58
and operator
As previously mentioned, PRHTA is responsible of constructing, operating, and maintaining Puerto Rico’s toll road network, major
highways and mass transportation facilities. To properly meet its duty, the measures in this plan follow two main philosophies:
An effective organization focused in gaining synergies and
carrying out the specific goals of PRHTA

• Organize PRHTA into a world class infrastructure developer and
operator moving it towards a contract management model,
such as it is currently done today for design, land acquisition,
construction and mass transit operations. Expect PRHTA to
manage third party contracts engaged through competitive
bidding for each service required.
PRHTA envisioned structure

A streamlined project delivery process by engaging the best
resources available

• Establish best-in-class Project Delivery Process to assure federal
compliance and efficiently deployment of resources available to
maximize the infrastructure developed and maintained.

Project Delivery Phases

*For illustration purposes only

• The streamlined process will be complemented by having the

• Competitiveness will be maintained by constantly evaluating

•

current contracts and its performance and re-bidding to assure
accurate market value of service provided.

•

adequately sized resources, visibility of important metrics to
allow for accurate and timely decision making, as well as the
correct people with the right motivators and capabilities.
Project delivery methods will include Value Engineering analysis
and innovative contract approaches1 early in the planning phase
to maximize the value of each project
Skilled teams in the management of design and construction
activities will assure to meet objectives of reducing average
change orders from 30% to 15%2

1 Case

study of PR-18 & PR-66 procurement approach to be used as guideline for applicable projects. See Appendix: Additional
Information
2 Federal funded projects budget allows for a maximum of 15% increase to projects
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1

Transform organization from an in-house
infrastructure developer to contract management
 Organize PRHTA into a world class infrastructure developer and
manager moving towards a contract management business model,
such as done today for different functions.

Desc:

Results
$ millions, Full year impact

0.0

13.3

22.7

32.8

40.6

48.2

52.2

57.3

62.3

67.4

2017p 2018p 2019p 2020p 2021p 2022p 2023p 2024p 2025p 2026p
1a

Organization Transformation
 Transform organization from an in-house infrastructure
developer to contract management leveraging the Labor
Transformation and Flexibility Act of 20171 and through a
normal attrition rate

1b

0.0

11.6

19.9

27.9

35.6

42.2

1.5

2.1

3.9

4.4

5.1

46.8

53.4

59.5

66.5

6.3

7.2

8.4

9.1

Pre-Retirement Program Act
 Application of Voluntary Pre-Retirement Program Act2
 187 candidates opted for the plan on the first year adding to
$58.1M in savings the 10 year period

0.0

2017p 2018p 2019p 2020p 2021p 2022p 2023p 2024p 2025p 2026p

1 Assumes Labor Transformation and Flexibility Act of 2017 applies to PRHTA and resources can be relocated appropriately
2 PRHTA submitted Pre-retirement Plan to Office of Management and Budget (OMB) on December 2016 for approval
Source: Analysis and Labor need by PRHTA ; Pre retirement analysis by PRHTA; Operating budget 2016
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Measures

Desc:

Results
$ millions, Full year impact

1c

Overhead Savings
 Additional operational expenses savings due organizational
transformation which include utilities expenses such as
energy, water, etc. for the 10 year period

1d

Outsourcing Costs
 Incremental costs associated with increasing contract
management

1e

Rent Reduction
 Rent reduction due to a decrease in organization size

0.0

3.5

7.0

10.4

12.7

15.3

15.3

15.3

15.3

15.3

-4.4

-7.3

-10.5

-13.3

-15.7

-17.5

-20.0

-22.5

-25.0

1.0

1.0

1.0

1.0

1.0

1.3

1.3

1.3

1.3

0.0

0.0

2017p 2018p 2019p 2020p 2021p 2022p 2023p 2024p 2025p 2026p

Source: Analysis and Labor need by PRHTA ; Pre retirement analysis by PRHTA; Operating budget 2016
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Real Estate Program Fiscal Measures
Measures
2

Results
$ millions, Full year impact

Optimization of Outsourcing Operations
 PRHTA believes it can obtain additional savings in their Transit Services.

3

0.0

3.5

7.0

10.4

12.7

15.3

15.3

15.3

15.3

0.0

0.0

0.0

3.0

6.0

6.0

6.0

6.0

6.0

6.0

0.0

5.9

6.7

7.5

8.0

8.0

8.1

8.2

8.4

8.6

0.0

3.8

1.8

1.8

1.8

1.8

1.8

1.8

1.8

1.8

Toll Collection Optimization

 An update of toll hardware and software will result in an increase in
revenues by an amount of 2% of collected revenues per toll updated
 Tolls will be updated at 5 per year and revenues are seen on next fiscal
year
 Updates will start on most profitable tolls that cover over 45% of total
revenues for the 2nd year, 65% the 3rd , 85% the 4th and 100% onwards
 Ponce and Caguas Norte tolls will be made bi-directional which will
increase 10% of its toll revenues
5

0.0

Revenues from new Dynamic Toll Lanes (DTL)
 As presented in the current CIP, on 2018, PRHTA will begin the
implementation of a DTL on PR-52 and PR-18 with expected operation
start date on 2020

4

Desc:

Additional Revenue Initiatives

 Reactivation of the Joint Development Program which provides for residential
and commercial projects in the Tren Urbano corridor. Currently two initiatives
are underway with additional $2.0 M in revenues to the PRHTA in the first year
and over $80 M private investment.
 The development of a noncore real estate asset disposition program that can
represent additional income of approximately $1.5M per year.
 Toll Concessions Advertisement and ATM services agreement which is
estimated at $275K in the 10 year period.
 Implementation of Specific Service Signs in Toll Highway Concessions
approximately $250K per year. Additional income if implemented in nonconcession toll highways.

2017p 2018p 2019p 2020p 2021p 2022p 2023p 2024p 2025p 2026p

1 Tren Urbano Operations are completely outsourced
Source: Operating budget 2016; Operational Analysis by PRHTA

27

Case:17-03283-LTS Doc#:3126-29 Filed:05/23/18 Entered:05/23/18 11:45:37
Page 29 of 58

Exhibit PRHTA
Plan (2017)
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andCertified
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Service

Desc:

Projected Financial Gap over the 10 year period
$ thousands
Total
2016-17 P

2017-18 P

(6,169) $

2018-19 P

(5,924) $

2019-20 P

9,091 $

2020-21 P

10,014 $

2021-22 P

9,332 $

2022-23 P

9,830 $

2023-24 P

11,295 $

2024-25 P

13,744 $

2025-26 P

17,107 $

5 Yr

10 Yr

Total Fin. Gap Pre-Measures after Clawback

$

21,439

$

16,344 $

Less: Transfer from Government of PR (9)

$ (119,340) $ (119,340) $ (119,340) $ (119,340) $ (119,340) $ (119,340) $ (119,340) $ (119,340) $ (119,340) $ (119,340)

$

(596,700) $ (1,193,400)

89,759

Total Fin. Gap Pre-Measures before Gov. Funding

$ (125,509) $ (125,264) $ (110,249) $ (109,326) $ (110,008) $ (109,510) $ (108,045) $ (105,596) $ (102,233) $

(97,901)

$

(580,356) $ (1,103,641)

11,633 $
1,540
3,475
(4,360)
950
13,238 $

19,938 $ 27,883 $ 35,639 $ 42,220 $ 46,756 $ 53,353 $ 59,480 $ 66,465
2,119
3,936
4,406
5,127
6,257
7,161
8,449
9,089
6,950
10,425
12,741
15,290
15,290
15,290
15,290
15,290
(7,301)
(10,532)
(13,255)
(15,672)
(17,547)
(20,030)
(22,484)
(25,008)
950
950
950
1,045
1,254
1,254
1,254
1,254
22,656 $ 32,662 $ 40,481 $ 48,010 $ 52,010 $ 57,028 $ 61,988 $ 67,090

$

4,223
432
1,236
5,891
3,778
22,907

3,475
4,259
624
1,801
6,684
1,778
34,592

$

$
$
$

15,290
6,000
4,613
960
3,001
8,575
1,778
98,732

(8,796) $

831

$

Measures
Meas. aimed at a Organizational Transformation
Organization Transformation
Pre-Retirement program Act
Overhead Savings
Outsourcing Costs
Rent Reduction
Total Organizational Transformation
Meas. aimed at Mass Transportation Optimization
Optimization of Outsourcing Operations
Revenues from DTL
Ponce Sur and Caguas Norte Bidirectionality
Increase vehicle classification
Toll Leakage Minimization
Toll Collection Optimization
Additional Revenue Initiatives
Total Measures
Total Fin. Gap after Measures before Gov. Funding

$

$
$

-

$

-

$

-

$

$
$

$
$
$

$

$
$
$

$ (125,509) $ (102,357) $

$

6,950
3,000
4,296
816
2,376
7,488
1,778
51,878

$
$
$

(75,657) $

$

$
$
$

(57,448) $

10,425
6,000
4,279
960
2,784
8,022
1,778
66,706

$

$
$
$

(43,301) $

12,741
6,000
4,292
960
2,792
8,044
1,778
76,572

$

$
$
$

(32,938) $

15,290
6,000
4,334
960
2,820
8,114
1,778
83,192

$

$
$
$

(24,853) $

15,290
6,000
4,404
960
2,865
8,229
1,778
88,325

$

$
$
$

(17,271) $

15,290
6,000
4,496
960
2,925
8,382
1,778
93,438

$

95,094 $
12,001
33,591
(35,449)
3,800
109,038 $

$

20,850
9,000
17,056
2,832
8,197
28,085
9,111
176,083

$
$
$

$

$
$
$

(311,701) $

363,368
48,085
110,041
(136,191)
9,861
395,164
94,751
39,000
39,195
7,632
22,601
69,428
17,998
616,341
(487,300)

Summary of Results
•
•

PRHTA Fiscal Measures of $616 MM are expected in the next ten years
Without the assumption of continued transfers from the Government of Puerto Rico totaling $1,193 million, PRHTA has a funding gap after
clawback before Government funding of $ 1,103 million before measures

•

PRHTA fiscal measures of $616 million are expected to reduce the funding gap to $487 million after measures before Government funding and
before debt service. Once the Central Government confirms that the impact of such measures have been fully realized, then they will proceed
to make the necessary adjustments to “Transfers from Government of PR”

Source: PRHTA Management Assessment ; Pre-retirement Plan submitted to OMB; Operating budget 2016
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towards its objectives

Obtain an
efficient
organization

• Obtain organization with the necessary resources to meet objectives and provide the services required
• Have a properly sized organization according to active project need
• Engage the best resources available to move PRHTA agenda forward

Strengthen
partnership
with federal
agencies

•
•
•
•

Improve
infrastructure
towards new
standards
Create a
sustainable
debt structure
Improve
project
delivery
effectiveness
Adhere to
Financial
Control Reform

Maintain strong communication with FHWA & FTA
Comply with FHWA MOU and move forward towards full compliance
Communicate Fiscal Plan to Federal Agencies and work together towards a sustainable solution
Discuss support from FHWA & FTA to help re-position PRHTA’s as a first class Federal Grantee and infrastructure developer

• Focus infrastructure program on improvements to current Highway system, finishing interstate system, congestion
mitigation and safety projects
• Implement data driven process for project selection based on asset ROI
• Maximize deployment of federal funds
• Obtain a sustainable debt structure to allow for provision of services and realistic economic growth infrastructure
• Evaluate new structures used in other jurisdictions

• Set-up processes and organization to streamline project delivery and improve average project times from planning to
completion (MOU Project to achieve this)
• Implement new contracting practices, such as CHICA1 Contracts
• Maintain close communication with Federal Agencies and improve internal controls and feedback loops

• Assure measures from Fiscal Plan are budgeted, as well as all expenses associated with core services
• Establish a zero-based budget approach and the culture required to sustain it
• Implement procurement process reform as established in the Government of Puerto Rico’s Fiscal Plan

1

CHICA contracts are hybrid contracts with contingencies and acceleration clauses
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PRHTA Debt Structure

Desc:

Current Debt Structure
$ thousands

6,348,913

Expired GDB Line of Credit

1,812,979

425,135
Resolution 68-18

404,995
24,462

• 24 expired lines of credits with GDB @ 6.00%

• Serial Bonds maturing through 2034 with interest ranging from 3.30% to 6.50%
• Term Bonds maturing through 2039 with interest ranging from 4.00% to 6.00%

• Capital Appreciation Bonds maturing through 2026 with interest ranging from 4.36% to 4.58%

1,247,730

• Serial Bonds maturing through 2037 with interest ranging from 2.25% to 5.75%

1,830,145

• Term Bonds maturing through 2046 with interest ranging from 2.25% to 5.75%

Resolution 98-06

Net Bond Premium

251,105

Other1

352,362

• Variable Rate Bonds - USD SIFMA swap index less a spread of 0.5%

FY 2016
1 Other

Includes: $200MM in Variable Rate Bonds - USD SIFMA swap index less a spread of 0.5%, $57MM in CPI based interest-rate
bonds, reset monthly on CPI changes, $.7MM in LIBOR based interest rate bonds maturing through 2045, $93MM in Capital
Appreciation Bonds maturing through 2026 with interest ranging from 4.47% to 5.08%
Source: Draft PRHTA Unaudited Financial Statements FY2015
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Desc:

Debt Sustainability

As a result of the clawback of certain revenues to the Government of Puerto Rico, PRHTA has insufficient cash flows to
service its debt
1

After accounting for the clawback, PRHTA does not have sufficient positive cash flows to support its expenses and debt
service, requiring support from the Government of Puerto Rico to maintain essential operations

2

Even after accounting for the incremental positive cash flows of fiscal plan measures, PRHTA will require support from
the Government of Puerto Rico to maintain essential operations and expenses

Cash flow available for debt service ($ in millions)
Total
2021

2022

2023

2024

2025

2026

$781.8
($458.1)
$323.7
($433.7)

$777.3
($453.1)
$324.2
($433.7)

$773.9
($448.1)
$325.8
($433.8)

$771.3
($442.9)
$328.3
($433.9)

$769.7
($437.9)
$331.8
($434.0)

$770.0
($433.9)
$336.1
($434.0)

1 Cash Flow available for Debt Service (pre-measures) ($125.5) ($125.3) ($110.2) ($109.3) ($110.0) ($109.5) ($108.0) ($105.6) ($102.2)
Total Measures
$0.0
$22.9
$34.6
$51.9
$66.7
$76.6
$83.2
$88.3
$93.4
2 Cash Flow available for Debt Service (post-measures) ($125.5) ($102.4) ($75.7) ($57.4) ($43.3) ($32.9) ($24.9) ($17.3)
($8.8)

($97.9)

Total Revenues After Federal Fund Transfers
Clawback to Central Government
Revenues net of Clawback
Total expenses

1

2017

2018

2019

2020

$851.0
($531.0)
$320.0
($445.5)

$916.9
($456.6)
$460.3
($585.5)

$982.6 $1,049.3
($454.8) ($456.1)
$527.8
$593.2
($638.0) ($702.5)

5 Yr
$4,581.5
($2,356.5)
$2,224.9
($2,805.3)

10 Yr
$8,443.6
($4,572.5)
$3,871.1
($4,974.8)

($580.4) ($1,103.6)

$98.7

$176.1

$616.3

$0.8

($404.3)

($487.3)

Government of Puerto Rico tax revenues conditionally pledged to support PRHTA obligations are excluded from PRHTA
revenues and are included in the Government of Puerto Rico’s Fiscal Plan, while system toll revenue is assumed to be
collected by PRHTA and applied to system expenses

1

Includes federal aid. Excludes revenue subject to clawback, measures and transfers to HTA from the Commonwealth

32

Case:17-03283-LTS Doc#:3126-29 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit PRHTA Certified Fiscal Plan (2017) Page 34 of 58

Desc:

VII. Liquidity Situation
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Exhibit PRHTA Certified Fiscal Plan (2017)
13-week Cash Flow Projection

Desc:

Cash Positions before Measures
$ thousands
1

2

14-Apr
1
2
3
4
5
6
7
8
9
10
11
12
13

Toll fares
Transit Revenues (Non-Cash)
Electronic Toll Fines
Other Income
Transfer from Government of PR
Subtotal - Operating Inflows

$

Gasoline Tax
Diesel Tax
Petroleum Products Tax
Cigarettes taxes
Motor Vehicle License Fees
Act 30 - Licenses Fees Transferred to Act
Subtotal - Non Operating Inflows

$

$

$

14 Federeal Aid - FHWA & Earmarked Projects
15 Federal Aid-FTA (Sec. 5307 & Sec. 5309)
16
17 Subtotal - Fedral Funding

$

18
19
20
21
22

Total Inflows
Salaries and Benefits
Toll and Highway Administration
Tren Urbano
First Transit

2,200 $
227
106
2,533 $
-

3

21-Apr

$

$

2,650 $
227
106
2,983 $
-

4

28-Apr

$

$

1,700 $
227
106
10,925
12,958 $
-

5

5-May

$

$

3,400 $
227
108
3,734 $
-

6

12-May

$

$

2,200 $
227
108
2,534 $
-

7

19-May

$

$

2,650 $
227
108
2,984 $
-

8

26-May

$

$

1,700 $
227
108
9,945
11,979 $
-

9

2-Jun
3,400 $
227
108
3,734 $

$

-

$

10

9-Jun

$

$

11

16-Jun

2,200 $
227
108
2,534 $
-

$

$

2,650 $
227
108
2,984 $
-

12

23-Jun

$

$

1,700 $
812
227
15,108
17,846 $
-

TOTAL

30-Jun

$

$

2,650
227
108
10,625
13,609

$

-

$

$

$

29,100
812
2,718
16,289
31,495
80,414
-

1,822 $
1,822 $

1,822 $
1,667
3,489 $

1,818 $
1,818 $

1,818 $
1,667
3,485 $

1,818 $
1,818 $

1,818 $
1,667
3,485 $

1,818 $
1,818 $

1,818 $
1,818 $

1,818 $
1,818 $

1,818 $
1,667
3,485 $

1,818
1,818

$

$

1,822 $
1,822 $

$

21,828
6,668
28,496

$

4,355 $

4,805 $

16,447 $

5,552 $

6,019 $

4,802 $

15,464 $

5,552 $

4,352 $

4,802 $

21,331 $

15,427

$

108,910

$

3,601 $
-

$
2,026
-

3,601 $
3,400
2,438

$
2,026
-

3,601 $
3,400
2,438

$
2,026

3,601 $
3,400
1,219

$
2,026
-

3,601 $
1,219

$
2,026
-

3,601 $

$

4,212
1,219

2,026
7,712
-

21,606
12,156
22,124
8,533

23 Construction Project Expense and Related 1

-

1,972

3,072

1,972

1,968

1,968

2,868

1,968

2,182

2,182

2,982

3,417

4,682

24 Litigation Reserve 2

-

-

3,200

-

-

-

3,200

-

-

-

3,200

-

9,600

25 AP Prior Year3
Additional investment required to appropriate federal
26 funds
4
27 Other Operating Expenses
28
Total Outflows
29

-

833

2,500

-

833

585

2,500

833

-

1,216

2,500

11,800

-

-

260

-

-

-

1,050

-

1,160

-

-

-

31,231

2,470

5,573 $

5,931 $

3,972
21,343 $

3,994 $

12,240 $

3,972
9,451 $

16,938 $

4,208 $

7,835 $

3,972
8,980 $

18,025 $

16,920

$

11,916
131,436

30 Net Cashflow Excluding Measures & Clawback
31
32 Cash Position, Beginning
33

$ (1,218) $

(1,126) $

(4,896) $

1,558 $

(6,221) $

(4,649) $

(1,474) $

1,345 $

(3,482) $

(4,177) $

3,307 $

(1,492)

$

(22,527)

$ 28,983 $

27,765 $

26,638 $

21,742 $

23,300 $

17,080 $

12,431 $

10,957 $

12,302 $

8,820 $

4,642 $

7,949

$

28,983

34 Cash position, Ending

$ 27,765 $

26,638 $

21,742 $

23,300 $

17,080 $

12,431 $

10,957 $

12,302 $

8,820 $

4,642 $

7,949 $

6,456

$

6,456

$

1

$2.5 millons – Barrio Obrero transfer to AAA
$2.0 millons R/W, $600 thousand legal fee, $400 thousand reserve
3 $2.2 millons States certifications , $405 thousands arbitral award ACI
4 Utilities, Insurance, Rentals and others operating costs
Source: PRHTA Management Estimates
2
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VIII. Implementation Plan
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Strong governance at both the entity and project level will ensure implementation
compliance of Fiscal Plan
• Puerto Rico Act 74-1965, as amended, which creates the Puerto Rico Highway and Transportation Authority, provides
for a Board of Directors composed of seven members, three of which are to be appointed by the governor with the
consent and advice of the Senate for (4) year term. One of them is required to be a licensed engineer, one must have
ample knowledge and experience in the field of finance, and one is to be selected from a list to be provided by
professional and non-governmental organizations. The other members of the board are the Secretary of
Transportation and Public Works, the Executive Director of FAFAA, the President of the Planning Board and the
Secretary of the Treasury.
Entity LevelGovernance

• The Board composition described above provides the necessary balance between the government interest with
respect to the implementation of public policy and the members appointed based on their merit and professional
knowledge and experience. It is management belief that in order to enhance continuity and knowledge transfer
between political cycles, terms of the three members from the private sector be increased from 4 to 6 years
ensuring a more stable and independent corporate leadership.
• The Board has approved bylaws through resolution 2014-17 that clearly define the role and responsibilities of the
Board. In summary, the Board is responsible for the governance of the Authority, the appointment of an Executive
Director that in turns manages the operations and reports to the Board, the approval of the budget, overseeing
compliance, approving major contracts beyond the delegations allowed to the Executive Director, monitoring the
auditing process and ensuring the Authority performs according to its purpose and outline objectives.

Entity Level Management
& Performance
Indicators

• The Authority's staff are government employees subject to the merit principle. As such they are not subject in general
to changes in political cycles. Senior management is composed of “trust positions” appointed by the Board and the
Executive Director. As a result of the current financial crisis, most of the trust positions have been filled with current
employees. This has the adding benefit of reducing salary costs and employee benefits while maintaining the
knowledge toward the future with employees that will continue in the agency independent of the political cycle.

• Together with the Statistics Institute, the Authority will design and implement a new set of standard indicators that
will be followed and monitored to determined the level of performance being achieved.
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At a project level, PRHTA
will
establish
a Project
Management
Office (PMO) to
Exhibit
PRHTA
Certified Fiscal
Plan (2017)
Page 38 of 58
effectively implement PRHTA’s critical projects
PRHTA will establish a PMO with the required organization and processes to assure it can effectively implement the fiscal measures, MOU
initiatives and the reforms proposed by the Central Government’s fiscal plan
Main Elements of the PMO

Primary Initiatives

Strategy

Risk and
Audit

• Assure PMO identifies risks, their
probability and implications
through validated procedures
while ensuring quality and
adherence to PRHTA as well as
with Central government key
strategies

Effective
PMO

• Make sure the PMO goals are aligned
with PRHTA strategic objectives and
that projects are correctly prioritized.

I.

Fiscal Measures:
1) Transform organization from an inhouse infrastructure developer to
contract management
2) Optimize Outsourced Operations
3) Develop non-core Real Estate
Program

II.

MOU Initiatives

Governance

• Ensure PMO has visibility and credibility
by participating in all decision making
forums (PRHTA and Central
Government)
Monitoring
& Reporting

III. Financial Reform
1) Budget
2) Procurement
3) Disbursement

• Ensure PMO implements effective and
comprehensive oversight and
monitoring through adequate
performance metrics, to the correct
audience in the needed timeframe
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PMO guiding principle and actions definition
PMO Element

Guiding Principle

Strategy

• Alignment between PMO governance and
business strategy

Risk & Audit

• Assurance on effective internal controls and
risk mitigation

Action Step
• Define PMO strategy and objectives
• Define projects to prioritize based on organization’s strategy, such as
Fiscal Measure and MOU initiatives
• Standardize methodologies, procedures and templates for projects

• Implement tools for risk assessment, such as a risk probability
matrix
• Set up an Internal auditing committee to guide actions
• Strengthen requirements for continuous monitoring of risks
• Enhance transparency and competition in contractor selection
process
• Enable recording and tracking of issues and action plans

Monitoring & Reporting

Governance

• Oversight and monitoring through adequate
performance metrics

• Develop appropriate Key Performance Indicators (KPIs) with the
adequate frequency and audience
• Implement reporting tools to allow for proper visibility, such as
visual boards

• Visibility and Credibility assurance and
centralize decision making

• Place PMO to directly report to Executive Director’s office or
Steering Committee
• Coordinate and allocate skilled resources to deliver, monitor and
control any governance initiatives
• Provide a structure through which project objectives are set and the
means of attaining those objectives are met

Source: Signed Memorandum of Understanding MOU-PR2016-02-29-094734
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PMO Organizational Structure

FOR ILLUSTRATION PURPOSES






Steering Committee
Executive director
 HR Director
Deputy Executive Director
 Infrastructure Director
Legal counsel
 Deputy Director for Integrated
Deputy Executive Director for
Transportation Alternative
Finance & Administration

Executive Sponsor

The Steering Committee will be
ultimately responsible for the
project, which includes
validating objectives,
facilitating resources, approving
designs and making all final
decisions.

Project Coordinators
• Assigned as per project
scope and requirements

PMO Work Team
 Will include key decision
making members from
impacted areas and the
needed project managers

The Project Coordinators serve
as the main contact persons to
facilitate scheduling and
communication.

1
Focus Areas

2
Pre-Construction

3
Construction
Management

4
Mass Transit
Management

Other Department

The Work Team is
responsible for the day-today activities of the
project, including analyses,
delivery of work products,
communication of project
status and coordination of
meetings with the Steering
Committee.
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Project Management General Timeline

Desc:

To be discussed in detail

PMO Creation

Time

Activities

6 weeks

• Setting up project
selection and
prioritization process
• Defining PMO’s areas of
responsibility ,
hierarchical position
and competencies
• Establish needed roles
and organization to
support initiatives
• Define general work
plan

Refine Project Plans

Implementation & Execution

6 weeks

• Creation of team charters, milestones
and work plans
• Perform Stakeholder analysis
• Establish risk matrix mitigation plan
• Development of Key Performance
Metrics (KPI’s)

On going

• Development and implementation of master
•
•
•
•
•

plans
Execution, monitoring and project control
Structuring of project interaction processes
Implementation of standards and reporting tools
Implementation of project management process
improvements
Integration of PRHTA resources to project
management support team
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Implementation plan for
KeyPRHTA
Initiatives
(2017
– 2020)

2017

Año

2018

2019

Desc:

2020

Fiscal Initiatives
Organizational Transformation
Optimization of Outsourcing Operations

01/01/2018 - 05/03/2018

Construction

Design

Revenues from new Dynamic Toll Lanes (DTL)

Begin Operation

Toll Collection Optimization
Other Revenue Initiatives
Fiscal Reform
Budget
Procurement

06/01/2017 - 03/03/2018

Disbursement
10/01/2017 - ongoing

MOU Initiatives
Federal Aid Billing Procedures

04/01/2017 - 02/29/2020

Toll Credits
Organizational Capacity Development

03/31/2017

NTP

03/01/2017 - 12/31/2019
10/29/2017

Final Report w/ Implementation Plan

Expediting Project Delivery

Source: Signed Memorandum of Understanding MOU-PR2016-02-29-094734
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Fiscal Measures Implementation
Timeline

Desc:

2017
Fiscal Measures
1

May.

Jun.

Jul.

2018

Ago. Sept.

Oct.

Nov.

Dic.

Ene.

Feb. Mar.

Abr.

Organization Transformation
Perform Capacity Analysis and Design from OCD initiative
04/01/2017 - 12/31/2017
Establish roadmap to effective organization
11/01/2017
Optimize resources through Transformation
& Flexibility Act of 2017 and/or outsourcing when appropriate
Pre-Retirement Program Act Approval from OMB
(evaluate additional waves of employees)

01/28/2018 – on going*
Future waves of employees may occur)

08/01/2017

08/01/2017 – on going

Establish required physical space and determine rent impact
12/31/2017 - 03/31/2018
2

Optimization of Outsourcing Operations

3

Dynamic Toll Lane

4

Toll Collection Optimization
Develop implementation plan and timeline
10/15/2017
Develop requirements and publish RFP

5

Additional Revenues Initiatives

* As per Financial Projections in Fiscal Plan, measures will be implemented through the 10 years
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Exhibit PRHTA Certified
Fiscal Plan (2017)
Financial Reform Implementation
Timeline

2017
Fiscal Reform

May. Jun.

Jul.

2018

Ago. Sept. Oct. Nov. Dic.

Ene. Feb. Mar. Abr. May.

Budget
Definition of Core Services
Inclusion of tracking mechanisms

12/31/2017 - 03/09/2018

Implementation of a Zero-based Budget
07/02/2017 - ongoing
Procurement
Categorize goods and services
01/01/2018 - 03/03/2018

Creation of PMO Office
06/01/2017 - 10/28/2017
Review procurement contracts
11/01/2017 - 12/31/2017
Disbursement
Establishment of Disbursement Authorization Group
10/01/2017 - 12/30/2017
Priority payment protocol based on Core Services Definition
12/31/2017 - 03/01/2018
Implementation of Rolling 13-week forecast and weekly reporting
07/01/2017 – ongoing
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MOU Initiatives Implementation
Timeline

Desc:

2017

2018

May. Jun. Jul. Ago. Sept. Oct. Nov. Dic. Ene. Feb. Mar. Abr. May. Completed1

MOU Initiatives
I. Federal –aid Billing Procedures
Implement 100% EFT to contractors

On going

Achieve 40 days lead time for contractor payment
On going
Upgrade Billing electronic tracking system
July 2017 – July 2018
Achieve next day payment after fund receipt

On going
II. Toll Credits
Identify & Validate existing balance of toll credits
Design & Implement changes to the approval, tracking & reconciliation processes

July 2017 – July 2018

III. Organizational Capacity Development
Billing Process Diagnostic of Current Situation
04/01/2017 - 05/31/2017
Billing Process Design & Recommendations
06/01/2017 - 07/31/2017
Project Development Process Diagnostic of Current Situation
04/01/2017 - 06/30/2017
Project Development Process Design & Recommendations

07/01/2017 - 10/20/2017

IV. Expediting Project Delivery

Email migration completed on Feb 2017

Improve email communication system through
Improve Project Management System (PMIS)
Report reason & action plan for projects with less than 5% of expended funds

02/24/2017 - 02/23/2023

Develop & Submit schedule to accelerate obligation of allocated funds

1Action

items from MOU completed; however, efforts still remain in assuring sustainability of those efforts
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IX. APPENDIX: PRHTA’s MASS TRANSIT OPERATION
OVERVIEW (INCLUDING TREN URBANO OPERATION)
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Tren Urbano is the first rapid transit system in the Caribbean and
one of the
most modern in the United States

About Tren Urbano

•

The Tren Urbano is the heavy rail
component
of
the
metropolitan
transportation system. It encompasses a 16
stations alignment along 10.7 miles across
the cities of Bayamón, Guaynabo and San
Juan that serves as the spinal cord of the
multimodal public transportation

•

The Tren Urbano complements other forms
of public transportation services in the San
Juan metropolitan area such as the
Metropolitan Bus Authority, Cataño Ferry,
taxis and shuttles

•

Currently underperforming its original
ridership projections, it provide service to
approximately 30,000 passengers daily with
increase ridership during special events

Source: http://www.dtop.gov.pr/historia.asp
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Ridership increased from the 8-9MM range to the 10-11MM rangeDesc:
when prices
were reduced from $1.50 to $0.75, negatively impacting revenue levels
Historic Trends Tren Urbano: Ridership & Revenue
Fare System

11,500,000

11,056,644

11,000,000

10,909,438
10,562,510

10,877,223

10,500,000
10,000,000

10,731,482
10,399,180

9,530,458

9,500,000
8,958,243

9,000,000
8,500,000
8,000,000

8,251,210

8,020,030

7,955,001

• Unlimited Use
– Day:
– Week:
– Month :
– 3 Months:

7,500,000
7,000,000

Fare prices were reduced from $1.50
to $0.75 on April 2010 and raised
back to $1.50 on October 2014

6,500,000
6,000,000
5,500,000
5,000,000

Ridership

4,500,000

Train Revenue in $

4,000,000
FY06

FY07

FY08

FY09

FY10

FY11

FY12

FY13

FY14

• Regular
• Medicare Participants
• Golden Age (60 a 74 años)
• Handicapped Citizens
• Students
• Elderly (above 75 y/o)
• Children (< 6 y/o)

FY15

$1.50
$0.75
$0.75
$0.75
$0.75
Free
Free

$5.00
$15.00
$50.00
$90.00

FY16

Note: TU started revenue service in June 6, 2005

Source: PRTHA
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Desc:
PRHTA manages a series of mass transit bus systems servicing customers
in the
Metro Area

First Transit Network-3rd Party Provider

• The Metrobus routes (E10 and T3 routes) run and extend
through the heavy transited corridor between Tren Urbano
Sagrado Corazón Station and the Covadonga Bus Terminal
in Old San Juan
• TU Conexión service consists of four (4) fixed route bus
service provided with smaller vehicles in areas where
regular bus vehicles cannot be use due to geometrical
limitations on the street network, or where travel demand
cannot justify the use of regular transit buses in the vicinity
of selected Tren Urbano Stations (Sagrado Corazón and
Piñero).
• Metro Urbano is an express commuter type service, with
stops only at the end points of the route, the CampanillasToa Baja Park-and-Ride Station and the Tren Urbano
Bayamon Station.

Source: http://www.dtop.gov.pr/historia.asp
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10-Year Projected Financial GAP for PRHTA’s mass transit operation
Financial Gap Pre-Measures
$ millions

*

Revenues

$317

Federal Funds

$688

Revenues + Fed Funds

$12
$105

$12

Expenses
GAP

$117
$200

Transit
Revenues

Other
Income

Total
Revenues

Federal
Funds-FTA

Total
Revenues
after
Federal
Fund
Transfers

Integrated
Transporta
tion
System

Salaries &
Benefits

Train
Operating
& Maint.
Costs

$141

-$524

Total Fin.
Gap
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Baseline projections for PRHTA’s mass transit operation results in a $524 million
financial gap for the next ten years
Projected Financial Gap over the 10 year period
$ thousands
Total
2016-17 P
Revenues
Transit Revenues (1)
Other income (2)
Total Revenues

Salaries and related benefits (3)
Train operating and maintenance costs (1)
Integrated transportation system (1)
Total operating expenses
Total Fin. Gap Pre-Measures

1)
2)
3)

2018-19 P

2019-20 P

2020-21 P

2021-22 P

2022-23 P

2023-24 P

2024-25 P

2025-26 P

10,200
1,200
11,400 $

10,200
1,200
11,400 $

10,404
1,200
11,604 $

10,612
1,200
11,812 $

10,612
1,200
11,812 $

10,612
1,200
11,812 $

10,612
1,200
11,812 $

10,612
1,200
11,812 $

10,612
1,200
11,812 $

10,612
1,200
11,812

20,000

20,000

20,000

20,000

20,000

20,000

20,000

20,000

20,000

20,000

31,400 $

31,400 $

31,604 $

31,812 $

31,812 $

31,812 $

31,812 $

31,812 $

31,812 $

31,812

(1,200)
(65,360)
(14,076)
$ (79,436) $

(1,200)
(66,478)
(14,075)
(80,553) $

(1,200)
(68,090)
(14,075)
(82,165) $

$ (48,036) $

(49,153) $

(50,561) $

$

Federal Aid-FTA (Sec. 5307 & Sec. 5309) (1)
Total Revenues After Federal Fund Transfers
Expenses

2017-18 P

$

5 Yr

$

52,028
6,000
58,028 $

10 Yr
105,088
12,000
117,088

100,000

200,000

$

158,028 $

317,088

(1,200)
(1,200)
(1,200)
(1,200)
(1,200)
(1,200)
(1,200)
(69,733)
(69,733)
(69,733)
(69,733)
(69,733)
(69,733)
(69,733)
(14,075)
(14,075)
(14,075)
(14,075)
(14,075)
(14,075)
(14,075)
(83,808) $ (83,808) $ (83,808) $ (83,808) $ (83,808) $ (83,808) $ (83,808)

$

(6,000)
(339,394)
(70,376)
(415,770) $
$

(12,000)
(688,059)
(140,751)
(840,810)
-

(51,996) $ (51,996) $ (51,996) $ (51,996) $ (51,996) $ (51,996) $ (51,996)

$

(251,742) $

(523,722)

Same assumptions as used in PRHTA Fiscal Plan (Section V, p. 34)
Other Income includes revenues from $600k from Metrobus ridership and about $600K coming from Advertising
Salaries and benefits assumed to continue at same rate as in FY2016 & FY2017
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Some measures included in Section V, will have a direct impact on PRHTA Mass
Transit Operation (including Tren Urbano)
Transform organization from an in-house
infrastructure developer to contract management

1

 Organize PRHTA into a world class infrastructure developer and
manager moving towards a contract management business model,
such as done today for different functions. Impact includes net savings
from Organizational Transformation, Pre-Retirement Program,
Overhead Savings, Additional Outsourcing costs and Rent Reduction
2

0.0

0.0

0.1

0.1

0.5

2.0

2.0

2.0

7.0

10.4

12.7

15.3

15.3

15.3

15.3

0.2

0.0

0.0

3.5

2017p 2018p 2019p 2020p 2021p 2022p 2023p 2024p 2025p 2026p

Commercial Real Estate Development


3

0.0

Optimization of Outsourcing Operations
 PRHTA believes it can obtain additional savings in their Transit Services
by promote more competition in the acquisition of equipment and
services to guarantee the best possible prices

3

Results
$ millions, Full year impact

The Tren Urbano Alignment posses a considerable amount of
currently unused Commercial Retail Space. An initiative is underway
market and lease those spaces. This initiative will represent additional
revenue and will enhance the experience of users of the system as
increase ridership will make stations not only points of access to the
rail system and its surroundings, but also destinations themselves.

Initiative is under management evaluation/analysis.
Current expectation is to generate incremental revenues
of $25K per year starting with FY 2018

Additional Measures to Reduce Transit Losses





Generate additional revenues from Advertising & Filming Rights
Participate in Competitive Grants to procure additional Federal Funding
Increase Safety Programs and Measures to reduce at a minimum patron
claims
Implement additional digital surveillance to reduce vandalism and
perimeter breaches in so doing reducing costs associated to this activities

Initiative is under management evaluation/analysis. Initial
expectation is to generate incremental revenues of $400K
at peak levels

1 Assumes Labor Transformation and Flexibility Act of 2017 applies to PRHTA and resources can be relocated appropriately
2 PRHTA submitted Pre-retirement Plan to Office of Management and Budget (OMB) on December 2016 for approval
Source: Analysis and Labor need by PRHTA ; Pre retirement analysis by PRHTA; Operating budget 2016
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Financial Gap after measures

Desc:

Projected Financial Gap over the 10 year period
$ thousands

Total Fin. Gap Pre-Measures
Measures
Organizational Transformation (1)
Optimization of Outsourcing Operations (1)
Total Impact from Measures
Total Financial Gap after Measures

2016-17 P
2017-18 P
2018-19 P
2019-20 P
2020-21 P 2021-22 P 2022-23 P 2023-24 P 2024-25 P 2025-26 P
$ (48,036) $
(49,153) $ (50,561) $ (51,996) $ (51,996) $ (51,996) $ (51,996) $ (51,996) $ (51,996) $ (51,996)

$

Total
5 Yr
(251,742) $

$
$
$

$
$
$

(125) $
20,850 $
20,725 $

$

(231,017) $

-

$
$
$

$ (48,036) $

-

$
$
$

(232) $
3,475 $
3,243 $

(49,153) $

(47,318) $

30 $
6,950 $
6,980 $

77 $
10,425 $
10,502 $

124 $
12,741 $
12,865 $

546 $
15,290 $
15,836 $

1,957 $
15,290 $
17,247 $

1,957 $
15,290 $
17,247 $

1,957
15,290
17,247

(45,016) $ (41,494) $ (39,131) $ (36,160) $ (34,749) $ (34,749) $ (34,749)

10 Yr
(523,722)
6,416
94,751
101,167
(422,555)

Summary of Results
• PRHTA’s mass transit operation Fiscal Measures of $101 MM are expected in the next ten years

•

Funding gap expected to be reduced from $524MM to $423MM after measures

•
•

Management is assessing additional measures to close the GAP even further
Management to complete PRITA (Puerto Rico Integrated Transit Authority) integration in order to enable further
significant savings and revenue enhancements opportunities

Source: PRHTA Management Assessment ; Pre-retirement Plan submitted to OMB; Operating budget 2016

52

Pre-Decisional | Privileged & Confidential Draft | Analysis Subject to Material Change

Case:17-03283-LTS Doc#:3126-29 Filed:05/23/18 Entered:05/23/18 11:45:37
Exhibit PRHTA Certified Fiscal Plan (2017) Page 54 of 58

Desc:
A way forward for all Mass Transit operations (within PRHTA) including
Tren Urbano

What is
PRITA?

Obtain
Grantee
Status &
Consolidate

Achieve
Planned
Synergies

• The Puerto Rico Integrated Transportation Authority (PRITA) was created by Act 123-2014 to integrate
the different transportation programs under one single entity. A requirement prior to the full
integration within PRITA was acquiring Federal Grantee Status (currently the Tren Urbano project falls
under the Puerto Rico Highway and Transportation Authority as Grantee of the Federal Transit
Administration)

• The PRHTA new executive team is diligently working in partnership with PRITA and the FTA to complete
all pending requirements to obtain the Grantee Status. The law provides that once the grantee status
is granted to PRITA, PRHTA will fully transfer the TU Project to PRITA who will in turn, consolidate the
administration, finance, human resources and other management overhead of the current
Metropolitan Bus Authority, the Maritime Transportation Authority and the Tren Urbano Project.

• Just like the PRHTA, PRITA is subject to the Public Policy established by the Department of
Transportation and Public Works but with this separation, the Tren Urbano can develop new ways to
enhance its profitability by integrating with the other transportation components, maximizing savings
opportunities, focusing on the development of additional sources of revenue while establishing a
governance structure that guarantees stability throughout political cycles
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X. APPENDIX: FINANCIAL PROJECTIONS NOTES ON BASE
CASE SCENARIO
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and Fiscal
Notes
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Exhibit PRHTA Certified
Planon
(2017)
PageCase
56 of 58
Scenario

Desc:

(1) Revenues from Tolls, Gasoline taxes, Diesel taxes, Petroleum Products taxes, Cigarette taxes and Vehicle License
Fees are projected in a span of ten years using values from the Government of Puerto Rico Certified Fiscal Plan
(2) No change in toll tariffs is considered
(3) Revenues due to vehicle license fees are projected to remain constant per year
(4) Other income (impact fees, advertisement, etc.) revenue line was provided by PRHTA management
(5) All operational expenses were based on operational budget 2016
(6) All Construction expenses are PRHTA management estimates
(7) Clawback values are taken to be equal to the amount of revenues coming from Gasoline taxes, Diesel taxes,
Petroleum Products taxes, Cigarette taxes and Vehicle License Fees
(8) Debt Service information was provided by PRHTA management
(9) Reflects estimated amounts to maintain necessary operating expenses before debt service
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XI. APPENDIX: Additional information
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PRHTA Certified Fiscal Plan (2017)
PR-18 Value Engineering
Example

Desc:

Express Lanes Project - Las Américas Expressway (PR-18)

Original Proposal: Construction of a 950 meter bridge

Estimated cost: $30.9M

New Proposal: Construction levelled with current lanes

Estimated Cost: $15.9M

Source: “Infraestructura Vial de Puerto Rico: Retos y Soluciones” Presentation by Eng. Carlos Contreras
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As Certified by The Financial Oversight and Management Board for Puerto Rico
April 20, 2018
New HTA Fiscal Plan

1
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▪The Financial Oversight and Management Board for Puerto Rico (the “FOMB,” or “Oversight Board”) has formulated this New Fiscal Plan based on, among other things, information obtained
from the Puerto Rico Fiscal Agency and Financial Advisory Authority (“AAFAF”) and the Puerto Rico Highways and Transportation Authority (“HTA” and together with AAFAF, the
“Government”).
▪This document does not constitute an audit conducted in accordance with generally accepted auditing standards, an examination of internal controls or other attestation or review services
in accordance with standards established by the American Institute of Certified Public Accountants or any other organization. Accordingly, the Oversight Board cannot express an opinion or
any other form of assurance on the financial statements or any financial or other information or the internal controls of the Government and the information contained herein.
▪This New Fiscal Plan is directed to the Governor and Legislature of Puerto Rico based on underlying data obtained from the Government. No representations or warranties, express or
implied, are made by the Oversight Board with respect to such information.
▪Any statements and assumptions contained in this document, whether forward-looking or historical, are not guarantees of future performance and involve certain risks, uncertainties,
estimates and other assumptions made in this document. The economic and financial condition of the Government and its instrumentalities is affected by various legal, financial, social,
economic, environmental, governmental and political factors. These factors can be very complex, may vary from one fiscal year to the next and are frequently the result of actions taken or
not taken, not only by the Government, the Oversight Board, and other third-party entities such as the government of the United States.
▪Because of the uncertainty and unpredictability of these factors, their impact cannot be included in the assumptions contained in this document. Future events and actual results may differ
materially from any estimates, projections, or statements contained herein. Nothing in this document should be considered as an express or implied commitment to do or take, or to refrain
from taking, any action by the Oversight Board, the Government, or any government instrumentality in the Government or an admission of any fact or future event. Nothing in this document
shall be considered a solicitation, recommendation or advice to any person to participate, pursue or support a particular course of action or transaction, to purchase or sell any security, or to
make any investment decision.
▪By receiving this document, the recipient is deemed to have acknowledged the terms of these limitations. This document may contain capitalized terms that are not defined herein, or may
contain terms that are discussed in other documents or that are commonly understood. You should make no assumptions about the meaning of capitalized terms that are not defined, and
you should refer questions to the Oversight Board at comments@oversightboard.pr.gov should clarification be required.
▪This New Fiscal Plan is based on what the Oversight Board believes is the best information currently available to it. To the extent the Oversight Board becomes aware of additional
information after it certifies this New Fiscal Plan that the Oversight Board determines warrants a revision of this New Fiscal Plan, the Oversight Board will so revise it.

New HTA Fiscal Plan
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I. EXECUTIVE SUMMARY
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▪

▪

▪

Desc:

Puerto Rico’s economic development requires an efficient transportation system that provides safety, sustainability
and high-quality service for its citizens. A safe and efficient transportation system, with feasible options for public
transit, is the right of every Puerto Rican, and an imperative for economic development. The Puerto Rico Highways and
Transportation Authority (HTA) has four objectives aligned with this goal: (a) transit security and safety projects, (b)
improvement of existing transportation infrastructure, (c) completing highway systems, and (d) traffic reduction. This
mandate was made dramatically more difficult in the face of Hurricane Maria, which severely damaged the Island’s
highway and public transit networks (current estimates of the damages are at $750M+ and growing). The New Fiscal
Plan for HTA provides a roadmap for transforming not only the Authority, but also infrastructure across Puerto Rico to
catalyze economic growth.
HTA must transform drastically to achieve its goals. Recent performance of this system has lagged nationwide targets.
The Puerto Rico transportation system has among the highest fatality rate, poorest pavement conditions, and worst
costs of congestion nationwide. HTA has amassed over $6B of debt, and has been unable to deliver on its CIP in recent
years, despite underutilization of its workforce. Potential inflation in the construction market after Hurricane Maria
constitutes a major risk that would adversely impact HTA’s ability to deliver on a necessary capital program. Given this
inflation risk, the CIP will need to be regularly evaluated to ensure successful delivery. HTA faces the task of improving
this performance as the responsible entity for developing, operating and maintaining Puerto Rico’s toll roads, highway
network, and mass transportation facilities.
The New Fiscal Plan provides a roadmap to ensure a successful transformation of HTA. The New Fiscal Plan transforms
HTA from an in-house infrastructure developer to an independently governed contract manager to deliver on a $3B
capital program while capturing $413M in revenue and expense opportunities. The plan represents a step change in
performance from the recent past. The governance and operating model will be dramatically transformed to orient
around outcomes and efficient delivery. At its peak, the capital program is expected to increase by 5x the size of recent
programs delivered, on the heels of an MOU with FHWA to improve delivery. Successful implementation of the New
Fiscal Plan will ensure HTA is fiscally sustainable, maintains its assets in a state of good repair, reduces traffic in the
system, and is prepared for future disasters.

New HTA Fiscal Plan
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Successfully implementing a comprehensive transportation sector transformation will require HTA to deliver on the
following activities, as detailed in the New Fiscal Plan:
▪

Improving governance and performance management: The New Fiscal Plan outlines a strategy to develop
organizational KPIs to incentivize and monitor performance across the organization at the operational level and to
ensure that the leaner organization can deliver on its capex plan. The New Fiscal Plan also calls for the recruitment
and engagement a Board of diversified professionals to define and implement HTA’s long term strategy.

▪

Pursuing greater revenue opportunities: The New Fiscal Plan details strategies to pursue additional operating
revenue opportunities including toll increases and optimization (to ensure that purchasing power of toll revenues
keeps up with inflation), discretionary federal funding (including the Community Development Block Grant
allocation to Puerto Rico), and ancillary revenue opportunities from real estate, signage, and advertising.

▪

Focusing on operational excellence including capital efficiency: The New Fiscal Plan optimizes capital expenditures
through improved project prioritization based on economic benefits/safety, enhanced delivery, and soft cost
reductions. To also optimize operating expenses, the New Fiscal Plan requires that certain contracts are re-bid
using Title III processes to be in line with competitive benchmarks. To right-size the organization and become a
best-in-class lean department of transportation, HTA will complete early retirement programs (Law 211) that are
already in progress, and further workforce transition efforts to reduce personnel cost by 15%. HTA will also
continue to evaluate concession opportunities that create value, and capture pension savings related to the reform
of the Employees Retirement System as detailed in the New Commonwealth Fiscal Plan dated April 2018.

▪

Reducing traffic to drive economic growth: HTA will complete projects already in progress to reduce traffic (e.g.
DTL, BRT) and plan for additional projects to further promote economic growth and revenue benefits.

New HTA Fiscal Plan
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II. DESCRIPTION OF PRHTA
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Mission

Vision

Lead Puerto Rico towards economic development through an efficient
transportation system, safely and in accord with the environment, while
procuring the delivery of excellent service

Develop and promote an integrated transportation system that, along with a
highway infrastructure and service delivery, will facilitate the economic
development of Puerto Rico in harmony with the environment

About PRHTA
▪
▪
▪

HTA is a public corporation founded with the purpose of continuing the government’s effort of providing the public with the best highways, easing the
flow of vehicles, and minimizing the risks and inconveniences that traffic congestions may cause.
HTA is charged with constructing, operating, and maintaining Puerto Rico’s toll road network, major highways and mass transportation facilities,
which are financed by revenue bonds, federal grants and specified tax revenues.
The Puerto Rico State Highway System consists of a total of 4,605 miles:

Breakdown by type of Road:
Toll Roads (incl. PR 22 & 5) – 185.6
miles
Primary Roads (incl. Urban) – 986
miles
Secondary & Tertiary Roads – 3,434
miles
Total = 4,605 Miles

SOURCE: http://www.dtop.gov.pr/historia.asp
New HTA Fiscal Plan
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▪

▪

HTA falls under DTOP’s
umbrella through the
Reorganization Plan Num 6,
conceding its powers and
duties to the Secretary
Integration of the mass
transportation sector
through the successful
establishment of exclusive
lanes project for AMA buses
is put in place

The Secretary of DTOP
grants the name
Highways and
Transportation Authority
through Law 1, becoming
the principal promoter
and administrator of mass
transportation public
policies

1971
1991

The construction of
Teodoro Moscoso
Bridge is completed,
becoming the first
highway privatization
project in PR and the
US with an investment
of $126M

▪

▪

Toll Credits where implemented to
benefit HTA by using the credits to
substitute the required local share on
future Federally aided projects
Law 41-2014 amended the Organic Act
of PRHTA to vest its powers in a Board
of Directors

1994

▪

2014
Law 207 vests the Authority with the
power to directly invest in the
development of parcels around train
stations or any special district

▪

Desc:

▪

Puerto Rico Oversight
Management and Economic
Stability ACT (PROMESA)
becomes effective
Memorandum of
Understanding (MOU) is
signed by the PR governor
and US Dept. of
Transportation

▪

Hurricane Maria hits Puerto
Rico, causing widespread
damage to infrastructure,
including prolonged power
outages, damage to toll
facilities, roads, and bridges.
Economic impact of Maria
decreases tax and toll
revenues, worsening HTA’s
fiscal standing.

September
2017

2000
2016

2011

1998
1965
Creation of the
Puerto Rico
Highway Authority

1990
Through Law 4, the Authority is
empowered to implement P3 contracts
with private entities for the
construction, operation and
maintenance of highways, bridges,
avenues and any other traffic
installation

PRHTA approved resolution 98-06
which included a change in the
definition and name of “Traffic
Facilities” to “Transportation
Facilities.” Under this new definition,
Tren Urbano and other transit
facilities are included

Concession Agreement
granted to Autopista
Metropolitana de PR, LLC
to operate and maintain
highways PR- 5 and PR22

April
2017

July
2017

HTA files certified fiscal
plan under PROMESA

2015
Executive Order
2015-046
enables central
government
retention of
PRHTA revenues

Revised HTA
fiscal plan filed

May
2017

2018
HTA has identified
more than $7500 M in
damages from Maria,
and remains in
recovery

FOMB files petition for
relief under Title III of
PROMESA on behalf of
HTA (see next slide)

SOURCE: http://www.dtop.gov.pr/carretera/det_content.asp?cn_id=217
New HTA Fiscal Plan
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& PROMESA
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Desc:

▪

The Puerto Rico Oversight, Management, and Economic Stability Act (PROMESA) establishes a
process for the restructuring of debt towards sustainable levels but not before the certification of
its Fiscal Plan by the Oversight Board. HTA has filed for Title III protections under PROMESA and will
continue to work with all the federal agencies (including FTA & FHWA) as partners throughout the
Title III process in order to achieve our common objectives.

▪

HTA receives about $158.8M per year from FTA and FHWA. Conditions of this funding require
that the grantee demonstrates specific and well-defined technical, financial and organizational
capabilities. There are federal requirements associated with continued operation and disposition
of grant-funded assets that constrain HTA’s flexibility to some extent.

▪

FTA and FHWA agreements require continued operation of grant-funded assets, limiting HTA’s
options for reducing operating costs of systems which relied on central government revenue
which has since been retained.

▪

HTA recognizes that its continued partnership with Federal partners, including FHWA and FTA are
critical to the continued development of the Commonwealth’s transportation network and the
health of Puerto Rico’s economy. HTA will continue to work collaboratively and inclusively with
federal agencies to ensure it meets all federal funding requirements.

New HTA Fiscal Plan
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Government
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Desc:

HTA receives federal funds from two agencies, the Federal Transit Administration (FTA) and the Federal Highway Administration (FHWA). This funding requires a grantee to
demonstrate that it has specific and well-defined technical, financial, and organizational capabilities.
FHWA

FTA

Agency
Description

Agency within the U.S Department of Transportation responsible for
administering the federal-aid highway program and highway
transportation programs of the Department of Transportation.

Provides financial and technical assistance to local public transit systems, including
buses, subways, light rail, commuter rail, trolleys and ferries. The FTA also oversees
safety measures and helps develop next-generation technology research.
To become a grantee of FTA, HTA is required to meet the following minimum
criteria:

Grantee
Compliance
Requirements

According to 23 U.S.C. § 302 and Title 23 of the Code of Federal
Regulations, any state needs to be suitably equipped and organized to
discharge to the satisfaction of the Secretary the duties required by this
title. In the following areas:
▪ Payment procedures- Chapter 1, subchapter 8
▪ Planning/Environmental- Section 135, Chapter I, Subchapter E
▪ Design- Highway Standard/ Design Criteria- Section 109, Chapter I,
Subchapter G
▪ Construction and Contracting Procedures- Chapter I, Subchapter G
▪ Transportation Infrastructure Management- Chapter I, Subchapter F
▪ Maintenance- Properly Maintenance all Roads- Section 116
▪ Highway Safety- Section 402, Chapter I, Subchapter II
▪ Right of Way and Environment- Chapter I, Subchapter H
Non-compliance with federal laws and regulations or diversion of
highway revenues may result in:

The default of HTA with any of its obligations (mainly bond debt) may trigger
questions as to its financial capacity leading to a potential loss of federal funds. If,
during the useful life of the property, the recipient unreasonably delayed or failed
to use the federally assisted property for its originally intended purpose, recipients
may be required to return the entire amount of federal assistance spent on the
award or federally-assisted property. However, this Fiscal Plan is designed to
mitigate this risk by closing any operational financial gap for the six-year period,
subject to the realization of projected revenues, fiscal measures, and fund transfers
from both Federal and PR Governments.

▪ Suspension of funding
Risks of NonCompliance

▪ Lack of maintenance and essential services that will cause
highways to deteriorate
▪ Transportation of goods and emergency services will be hindered
▪ HTA and FHWA are currently operating under an MOU which
stipulated requirements to maintain funding – for additional
information, see MOU slides in the Appendix.

Max Available
Funding*

$138.8 million/year*

▪
▪
▪
▪
▪
▪

Legal Capacity
Technical Capacity
Proven Financial Capacity
Disadvantage Business Enterprise
American with Disabilities Act Compliance
Title IV (Civil Rights) 48 U.S.C §5301 et seq.

$20 million/year*
1 Maximum available funding represents recurring annual payments and does not include emergency reconstruction grants. Maximum
available funding may not equal that of obligated funds and/or actual expenditures. Amounts include penalties and $3.8M return from PR
Transit Safety Commission.
SOURCE: USC 23; Title 23 CFR
New HTA Fiscal Plan

11

Doc#:3126-30
Filed:05/23/18
Entered:05/23/18
HTA’s currentCase:17-03283-LTS
organization
has a total
head count
of 1,28311:45:37
Exhibit PRHTA Certified Fiscal Plan (2018) Page 13 of 116

Desc:

Secretary’s Office
14
Internal
Security
Office
4

Citizen
Service
Office 10

Property
Administration
Office
15

Communic.
Office
17

Civil Rights Office
5

Legal
Advisory
Office 19

Executive
Director’s
Office
9

Internal Audit
Office 16

Federal
Coord.
Office 10

Federal
Liaison
Office 4

Finance &
Administration
Directorate 138

Integrated
Transport
Directorate 18

Executive
Assistant Director

Infrastructure
Directorate 749

Project
Development
and
Construction
Emphasis in
Capital
Improvement
Program

Traffic and Toll
Roads
Directorate 204

HR & Labor
Relations
Directorate 51

Contract
management of
outsourced
transit
operations

Operations
and
maintenance
of toll roads

Special relation between advisory offices that directly report to the Secretary and, at the same time, provide
services and advice to the Executive Director
Special relationship of counseling and coordination between offices or areas
Special relation between administrative and finance phases

Source: January 2018 HTA roster provided by HTA Human Resources.
Relationships and offices via discussions with HTA executives and its consultants.

New HTA Fiscal Plan
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Top state
Highways KPIs when compared to other states

Bottom State

Performance Metric

Description

1 Fatality Rate

Ratio of total number of
fatalities to the number of
VMT (2015)

Metric Results
1.96
+81%
PR

% Pavement in Good
2 Condition – Interstate
(IS)
% Pavement in Bad
3
Condition - IS

Pavement rating with an IRI
value greater than 170 or Bad
+600%
condition (2014)

-86%

11%
PR
21%

PR
4

% Pavement in Good
Condition - Non-IS

% Pavement in Bad
5
Condition - Non-IS

6

Bridge Area Condition
(NHS)

Pavement rating with an IRI
value greater than 170 or Bad
+580%
condition (2014)
% of total bridge deck area
classified as structurally
deficient (2016)

US
3%

-10%

22%
0%

US

1%

PR

95%
27%

55%

-98%

1.892
0.52

US

77%

Pavement rating with an IRI
value of less than 95 or Good
condition (2014)

Pavement rating with an IRI
value of less than 95 or Good
condition (2014)

1.08

85%
18%

US

68%
10%
PR

US

9%

10%

PR

US

40%
2%

▪ National Safety Goal on
is to have a significant
reduction in the fatality
rate, while target is set
by state at 1.85 for
fatalities by 2018.
▪ National goal is to
maintain the highway
infrastructure asset
system in a state of good
repair.
▪ HTA will monitor
performance against
these key metrics, and
strive to make
improvements in road
and bridge conditions
and safety within its
budgetary constraints.

25%
0.45%

SOURCE: https://crashstats.nhtsa.dot.gov/Api/Public/ViewPublication/812318; https://www.fhwa.dot.gov/bridge/nbi/no10/condition16.cfm;
https://www-fars.nhtsa.dot.gov/Crashes/CrashesTime.aspx; SHSP 2016
New HTA Fiscal Plan
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▪

Infrastructure Damage: Roads, bridges, were damaged in the
hurricane, and major projects were delayed due to the
temporary realignment of resources towards recovery.HTA was
unable to execute planned capital improvements, focusing
instead on emergency repairs to bring infrastructure back
online.

▪

Public Transit Damage: Several Tren Urbano (TU) stations
were damaged by Maria, with limited service returning in
late December.

▪

Revenue: Revenue from operations were severely depleted in
the wake of Hurricane Maria. Toll plazaswere damaged or left
without power, TU and several bus lines were left temporarily
inoperable, and both traffic and ridership were greatly
reduced.

▪

Economy: Hurricanes contributed to greater-thananticipated economic decline, leading to along-term
reduction in revenue, traffic, and ridership.

▪

Insurance and aid: FEMA grants and insurance proceeds are
expected to partially finance some capital improvement
projects necessitated by Maria’s damage, and offset some of
the negative economic impact of the storm.

New HTA Fiscal Plan
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Case:17-03283-LTS Doc#:3126-30 Filed:05/23/18 Entered:05/23/18 11:45:37 Desc:
Hurricane Maria
caused
an PRHTA
estimated
damages
Exhibit
Certified $114M
Fiscal Plan in
(2018)
Page 16 ofto
116HTA’s non-highway
assets, almost all covered by ER funds and insurance
PW Assistance Project - PW Listing
PR Highway and Transportation Authority (PRHTA)

▪

▪

▪

▪

▪

HTA’s direct loss assessment to-date indicate
that Maria caused $71M in damages,
excluding damage to the highway network.
At the time received, the assessment
(shown to the right) was only complete for
62% of assessed categories.
Assuming a linear distribution, HTA
estimates total costs in the fiscal plan to be
$114M. Additional loss estimates are likely.
HTA estimates that the vast majority of the
direct costs, or $108M, will be covered by
emergency funds and insurance payments,
with a local funding need of $6M. HTA will
meet the local share of all additional federal
funding it receives.
Some indirect costs, including lost
revenues may not be covered

Category
Force Account Labor and
Equipment

EmergencyProtective
Measures

Sub-Category

Costs

Force Labor Account Payroll

184,111

Total
First Transit Buses for Military Personnel
First Transit Buses use during Emergency
Security Protection for Toll System
Facilities
Health & Safety Inspections Facilities
Provision of Foods, Water and Other
Essential Items to COE (Central
Operacional de Emergencia )
First Transit Security Protection
Direct Administrator Cost
Temporary Generators Facilities Rental
(including Maintenance and Diesel)
Vehicle Rentals, Equipment, Parts
Total

Emergency Road Repairs

Emergency Road Repairs

Debris, Emergency
Protective Measures &
Building and Equipment
Damages

21,392
3,500
20,287
63,000
17,078
346,691
213,829
759,699
1,800

Total
PRHTA Offices Damages and Repairs
PRHTA - Toll System Equipment Damages
and Repairs
Building and Equipment
Damages

184,111
44,686
29,236

PRHTA- 2% Mapfre Insurance Deductible

1,800
1,508,049
97,191
958,687

PRHTA Vehicles Damages and Repairs
First Transit Bus Damages
Total
Debris, Emergency Protective Measures &
Building and Equipment Damages

18,311
16,142
2,598,380
67,668,704

Total

67,668,704

Total

71,212,694

Preliminary Damage Estimates. Subject to Change / Finalization
New HTA Fiscal Plan
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at Page
$652M,
with federal funding
Exhibit
PRHTA Certified
Fiscal Plan (2018)
17 of 116
covering 97% of losses
Puerto Rico’s highway system suffered significant damages following Hurricane Maria. As of February 19, HTA estimated that repairs
would cost a total of $652M. Of this total, $20M is projected to come from local funds assuming a 100% federal match for all FHWA
expenses1 and some local spending for design management and a share of FEMA expenses. Over half of the total spend will go towards
repairing collapsed roads, with another 26% going towards bridge repair and reconstruction.
Percent of budgeted repair cost by category
54%
26%
7%

Roadway collapse Bridge
reconstruction
and repair

Traffic signs
and safety

Total spend by federal and local funds ($ millions)

182
6
176

6%

4%

2%

Traffic signals and Temporary
communications bridges (ACROW)

ER for active
projects

Local emergency repair program

Lighting system

Federal emergency repair program

265
8
257

148
3

57

145

2

55

FY18

1%

FY19

FY20

0
0

FY21

0
FY22

1 Bipartisan Budget Act of 2018, 115th Cong., 2d Sess. (2018). Page. 88; line 8.
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Next Steps for
Hurricane
Recovery
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Complete
comprehensive
damage assessment
and collect information
for emergency grants
(FHWA, FTA, FEMA,
CDBG-DR)
and insurance claims
(in-process)

Submit requests for
additional grant
funding and complete
insurance claim
process

Establish
organizational
structures required to
properly apply grant
funding

New HTA Fiscal Plan
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Deploy recovery funds
for repair and
recovery, and
establish a timeline to
normalize operations
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Desc:

III. INFRASTRUCTURE AGENDA

New HTA Fiscal Plan
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HTA Infrastructure
Agenda
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Desc:

HTA has established an infrastructure agenda to improve the condition and performance of its assets to improve economic growth, and maximize federal
funds obligated from FHWA1 and FTA1 to enable it to meet its goals. Puerto Rico has a six-year Capital Improvement Plan (CIP). The six-year CIP is
comprised of the 2017-2020 Statewide Transportation Improvement Plan (STIP) which are planned projects, active projects not included in the STIP, and
projections beyond the STIP to maintain the system in a state of goodrepair.
Strategy

Focus

Funds

Projects and execution

▪ Focus CIP on maintaining the
existing highways asset in an
adequate operating condition

Planned projects for thenext six
years will mainly focuson:

▪ Obligate as much Federal
Funds as possible to support
economic growth

▪ The current CIP has been developed to
maximize the deployment of alreadyassigned federal funding on existing
projects and optimize the use of future
funding by prioritizing infrastructure needs
in order to keep the roadnetwork in a safe
operatingcondition.

▪ Highway Safety Projects
▪ Continue aggressive plan to
maximize funds anddevelop
best-in-class infrastructure
▪ Expedite projectdelivery:
– Engage expediteddesign
services to accelerate
preliminary designs and
obligate funds
– Increase project
supervisionthrough
additional qualified
resources
▪ Utilize P3’s and outsourcing
as strategies to achieve a
more efficient and modern
infrastructure, inaccordance
with Puerto Rico’s
government publicpolicies

▪ Improvement of existing
transportation infrastructure,
including: pavement
reconstruction and
preservation; bridge repairs
and preservation; and the
upgrade of trafficsignals.
▪ Congestion Mitigation
▪ For the Transit Asset, the
CIP will focus on the
replacement andupgrades
of buses and the TU train
system

▪ Current federal match is
80.25% of project costs for
eligible projects, with the
state matching 19.75%
(exception: 100% for
emergency relief).
▪ Currently, HTA uses toll
credits to cover thespend
requirements of the state
match.
▪ Transfers agreed upon in
CW plan to fund projects
beyond federal funds

▪ As part of a Memorandum of Understanding
(MOU) between the HTA and the FHWA,
HTA is undergoing a transformation geared
at revamping its project and program
delivery capabilities to eliminate its project
backlog.HTA feels confident that it will be
able to deliver the described CIP in this fiscal
plan, oncethis transformation is completed.
▪ HTA has included in the fiscal plan aCIP for
the Transit Assets at $5M per year,
previously allocated on PRITA’s budget, to
ensure availability of funds to overhaul any
bus units and train system components in
disrepair.

1 Total available FTA & FWHA funding may not equal that of obligated funds and/or actual expenditures
SOURCE: HTA CIP
New HTA Fiscal Plan
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Desc:

In order to maintain its assets in a state of good repair, comply with federal requirements, and invest in critical economic development projects, HTA estimates that it
will need $3.0B of capital expenditures (not including capex optimization measures), from FY18 to FY23, of which:
▪ $2.25B is for HTA’s Highway-related Capital Improvement Plan
▪ $652M is for Hurricane Maria-related emergency repair expenditures to occur over the next four years
▪ $146M is for HTA’s Transit-related Capital Improvement Plan
During the six-year period, HTA’s CIP expenses exceed capital revenues by $496M. This gap will need to be funded by operating revenues or allocations from Central
Government.
FY18 to FY23 CIP: Revenues and Expenses, ($ millions)
146

73

65

20

632
1,295

1,085

474
671

210

122
632
20

146
496

FHWA
Funds

State
Federal
funds
emerearmarked gency
for CapEx revenues

Revenues

FTA Construction Design
Funds
local

ROW

FHWA
NonFHWA
NonFederal
Local
Transit
construc- federal construc- federal
Emer- Emergency
CIP
tion spend construc- tion soft construc- gency
Repair
projects
tion
costs
tion soft
Repair
Program
projects
costs
Program

Gap

Expenses
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Desc:

HTA has prioritized its CIP around four main objectives, 1) eliminate its federal backlog in the next 4 years, 2) maintain the national highway
system (NHS) and interstate system in a state of good repair compliant with federal standards, 3) make critical investments in strategic
projects to reduce congestion and drive economic growth, and 4) provide minimal intervention state of good repair spend to the non-NHS
roads.
Soft cost
Construction cost
468

73
308

380

363
63

363

74

364
64

306

300

300

297

FY20

FY21

FY22

FY23

66

77
395
231

FY18

FY19

Main Assumptions:
Construction Assumptions:
▪ Federal and local Capital expenses for FY18-FY21 were developed using project-specific costs provided by HTA for active projects, STIP
projects (State Transportation Improvement Program), federal projects, and projected expenditures on dynamic toll lanes.
▪ FY22-23 estimates were developed using CIP projections ($261.8M per year) produced by HTA and its consultants, and projects the total
spending needed per year to keep the highway network in a state of good repair.
Soft-Cost Assumptions:
▪ Includes $65 M in soft cost backlog. Assumes 10% of Capital expenses for 2018 and 2019, 15% for 2020 and 2021, and 18.5% of Capital
expenses for Years 2022 to 2023. Soft cost assumptions by year were provided by HTA and its engineering consultants.
[1] Some of FY21's total construction spend was also developed with inputs from the CIP
* Includes both construction and soft costs but does NOT include CIP for Transit Asset

New HTA Fiscal Plan
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Desc:

Steady State Expenses By Type of Work ($ in millions)

Traffic signalling

Safety

13

HTA’s estimated steady state
CIP is $261.8M in hard costs
per year [1]

33

Bridges

86

130

Pavement

[1] HTA developed a long-term, steady-state CIP for its highway infrastructure it believes it needs to keep the highway system in a state of good repair and critical to HTA receiving full
federal funds. To develop these funding levels, HTA used available data on asset condition, lifecycle, and historical costs. Following its initial analysis, HTA hired an outside engineering
consultant to conduct a validation the CIP. After integrating the results of the external study, PRHTA estimates a steady-state CIP of $261.8M per year.

* Includes both construction and soft costs and does NOT include CIP for Transit Asset
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HTA has developed its Highways CIP with the goal of maintaining the highway network in a state of good repair at an expected cost of
$2,245 M. HTA has identified $1,769M over the six-year period in capital funding. In order to implement its non-Emergency Repair CIP,
$476M in additional funding will be required from operations, fiscal measures, or appropriations from the Central Government.

Highways CIP by Funding Source ($ millions)

Additional funding required

State funds earmarked for capex

FHWA funds

FY19-FY20 have a surplus of ~$18 M. These
funds have been rolled over into FY21

468

66
380

118

363

171

170

53

54

139

139

FY22

FY23

77

402
314

169

133
FY18

363

66

308
16

159

364

FY19

FY20

FY21

*Includes both construction and soft costs and does NOT include CIP for Transit Asset
** Allocation for the PRHTA for infrastructure improvements from the FY 2018 Central Govt Budget
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Transit Capital Revenues ($ millions)

31
5

Insurance

50

50

45

45

5

5

FY19

FY20

26

FY18

Transit capital expenses1 ($ millions)
50
31

40
10

FY18

FY19

Desc:

Capital improvement allocation

FTA grant

5

5

5

FY21

FY22

FY23

TU repairs and reconstruction

Transit improvements

50
30
20

5

5

5

FY20

FY21

FY22

FY23

Main Assumptions:
Transit CIP – Overhaul of Bus and Train System Units, as needed.
1 Note that the annual $5 million is currently allocated for CapEx on PRITA’s budget.
*Includes both construction and soft costs
New HTA Fiscal Plan
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Desc:

▪ These priority projects are aligned with HTA’s strategic goals to promote economic development and reducecongestion.
▪ The Projects emphasize include of existing toll roads, and dynamic toll lanes/flyovers which would include new revenue to
enhance private sector participation through Participative P3’s.
▪ HTA is currently exploring executing these projects under a P3 model. Preliminary studies suggest that gap funding will be
required for these projects. Further study will be needed to determinewhich project will be pursued, but HTA will prioritize
the project with the highest socioeconomic benefit to Puerto Rico.
▪ As part of this process, HTA will work to identify additional funding will allow HTA to provide adequate gap financing and
facilitate the development of P3’s
▪ Currently, funding for dynamic toll viaducts is included in HTA’s fiscal plan. However, HTA will continue to explore using a P3
model on this project to make the best use of available funds.
Project Cost

Project revenue

$200 MM

$5 MM / year

2 PR-5 Extension Toa Alta- Bayamón

$170 MM

$8 MM / year

Dynamic Toll Viaducts –
3 Efficient Peak Period Traffic
Reduction in Critical Intersections

$249 MM – based on initial engineering
estimates

$1 MM / year

1

Extension of PR-22 from
Hatillo to Camuy

Note: Numbers revised as per Northwestern Corridor: Desirability and Convenience Final Report, April 2016.
Source: STIP 2017-2020; HTA Management Assessment
New HTA Fiscal Plan
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Desc:

IV. CURRENT SITUATION WITH BASELINE FINANCIAL
PROJECTION
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HTA’s total financial gap over the six years, without considering fiscal plan measures or central
government transfers, is $1.039B
Total financial gap without fiscal measures, FY18-FY23 in $millions

Operating
revenues
(excluding
clawback)

Other
funding

Fiscal Gap

Direct impact of Maria

CW capex funding

Capital
expenses

Premeasures
gap

2,656
1,441

1,126

Operating
Expenses

Federal funding

(1,191)

474
(2,863)

740

(767)
(3,629)
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Desc: Detail
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considering
fiscal 11:45:37
measures:
PRHTA Certified Fiscal Plan (2018) Page 29 of 116

$ thousands

2017-18 P

2018-19 P

2019-20 P

2020-21 P

2021-22 P

2022-23 P

▪
Toll fares
▪
Gasoline Tax
▪
Diesel Tax
▪
Petroleum Products Tax
▪
Cigarettes taxes
▪
Motor Vehicle License Fees
▪
Act 30 - Licenses Fees Transferred to Act
▪
Transit Revenues
▪
Electronic Toll Fines
▪
Other income
Operating Revenue1
▪
FHWA Funds2
▪
State Funds Earmarked for CapEx2
▪
Federal Emergency Revenues2
▪
FTA Funds2
▪
Hurricane Loss Assessment - Insurance and FEMA Revenue
Capital Contribution
Total Revenues After Federal Fund Transfers
▪
Right of Way2
▪
Design2
▪
Construction Local2
▪
Salaries and related benefits3
▪
PayGo Retirement Impact3
▪
Litigation Reserve3
▪
Right of Way Payments3
▪
Other program expenses3
▪
FHWA Construction Spend Projects2
▪
Non-Federal Construction Projects2
▪
FHWA Construction Soft Costs2
▪
Non-Federal Construction Soft Costs2
▪
Federal Emergency Repair Program2
▪
Local Emergency Repair Program2
▪
Transit CIP2
▪
Hurricane Loss Assessment - Local Funding Needs
▪
Hurricane Loss Assessment - Insurance / FEMA Covered
Total Construction
▪
Salaries and related benefits3
▪
PayGo Retirement Impact3
▪
Toll highways administration and maintenance3
▪
Train operating and maintenance costs3
▪
Integrated transportation system3
▪
Other operating expenses3
Total operating expenses
Total expenses
Total Fin. Gap Pre-Measures before Rev Retention & Gov. Funding
Retained Revenues to Central Government
Total Fin. Gap Pre-Measures post-Rev Retention & pre-Gov. Funding

117,121
131,242
12,500
290,748
19,992
26,701
49,066
28,909
27,177
4,618
708,074
132,766
159,000
175,553
31,000
27,002
525,320
1,233,394
(3,300)
(23,000)
(23,160)
(46,807)
(13,536)
(6,465)
(16,626)
(1,471)
(96,242)
(111,750)
(36,524)
(14,153)
(175,553)
(6,496)
(31,000)
(1,552)
(27,002)
(634,637)
(39,988)
(4,423)
(37,189)
(63,527)
(14,603)
(33,398)
(193,128)
(827,765)
405,629
(530,248)
(124,619)

123,146
137,993
12,500
290,748
19,992
27,711
50,923
29,308
25,265
5,487
723,072
401,926
82,073
256,565
50,000
54,004
844,568
1,567,640
(3,300)
(7,769)
(10,000)
(46,970)
(14,489)
(8,516)
(13,736)
(1,471)
(347,242)
(38,222)
(54,684)
(6,800)
(256,565)
(7,780)
(50,000)
(3,104)
(54,004)
(924,654)
(40,563)
(4,734)
(46,798)
(65,402)
(14,959)
(35,476)
(207,932)
(1,132,586)
435,054
(539,866)
(104,812)

125,032
140,106
12,500
290,748
19,992
27,855
51,187
29,617
26,103
5,670
728,809
313,922
67,334
145,201
50,000
27,002
603,458
1,332,267
(3,300)
(10,716)
(10,000)
(46,732)
(14,489)
(9,809)
(7,068)
(1,471)
(260,540)
(35,033)
(53,382)
(6,481)
(145,201)
(3,240)
(50,000)
(1,552)
(27,002)
(686,016)
(40,394)
(4,734)
(38,818)
(65,106)
(15,324)
(32,535)
(196,910)
(882,927)
449,340
(542,388)
(93,047)

127,441
142,805
12,500
290,748
19,992
28,014
51,480
29,829
26,679
5,795
735,282
168,768
59,067
55,135
5,000
287,971
1,023,253
(3,300)
(7,882)
(10,000)
(46,522)
(14,489)
(10,722)
(1,900)
(1,471)
(143,610)
(146,122)
(25,158)
(27,644)
(55,135)
(2,484)
(5,000)
(501,440)
(40,244)
(4,734)
(39,744)
(67,148)
(15,697)
(30,535)
(198,102)
(699,542)
323,710
(545,538)
(221,828)

130,187
145,883
12,500
290,748
19,992
28,276
51,960
29,965
27,048
5,875
742,432
138,830
53,020
5,000
196,850
939,283
(3,300)
(7,882)
(10,000)
(46,299)
(14,489)
(11,442)
(1,471)
(120,009)
(169,687)
(18,821)
(33,242)
(5,000)
(441,643)
(40,085)
(4,734)
(40,606)
(66,820)
(16,080)
(28,635)
(196,961)
(638,603)
300,679
(549,358)
(248,679)

132,602
148,589
12,500
290,748
19,992
28,472
52,321
30,024
27,208
5,910
748,365
138,830
53,761
5,000
197,591
945,956
(3,300)
(7,882)
(10,000)
(46,146)
(14,489)
(11,004)
(1,471)
(117,156)
(169,687)
(21,674)
(33,242)
(5,000)
(441,052)
(39,975)
(4,734)
(41,230)
(69,250)
(16,472)
(26,588)
(198,250)
(639,302)
306,654
(552,621)
(245,967)

6 Yr Total: FY18-FY23
755,528
846,616
75,000
1,744,485
119,952
167,029
306,938
177,651
159,481
33,354
4,386,034
1,295,042
474,256
632,454
146,000
108,007
2,655,759
7,041,792
(19,800)
(65,132)
(73,160)
(279,475)
(85,982)
(57,957)
(39,330)
(8,828)
(1,084,799)
(670,502)
(210,243)
(121,563)
(632,454)
(20,000)
(146,000)
(6,209)
(108,007)
(3,629,442)
(241,250)
(28,094)
(244,386)
(397,254)
(93,134)
(187,165)
(1,191,283)
(4,820,725)
2,221,067
(3,260,019)
(1,038,952)

1 See revenue snapshot for details, 2 See CIP snapshot for details, 3 See operating expenses snapshot for details
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Case:17-03283-LTS
Doc#:3126-30
Filed:05/23/18 Entered:05/23/18
11:45:37 Desc:
HTA’s projected
fiscal Exhibit
position,
pre-measures:
Revenue snapshot
PRHTA Certified Fiscal Plan (2018) Page 30 of 116

HTAprojects total revenue over the six years of $4.4B, including operating revenue of $1.1B and tax and fee ‘retained’ revenue of $3.3B. This ‘retained’ revenue is
clawed back by the CW, and passes through HTA’s balance sheet
Revenue $millions
FY18
Toll Revenue

FY19

FY20

FY21

FY22

FY18-FY23
Total

FY23

117,121

123,146

125,032

127,441

130,187

132,602

755,528

[A]

Transit Revenue

28,909

29,308

29,617

29,829

29,965

30,024

177,651

[B]

Toll Fines

27,177

25,265

26,103

26,679

27,048

27,208

159,481

[C]

4,618

5,487

5,670

5,795

5,875

5,910

33,354

[D]

Operating Revenue

177,826

183,206

186,421

189,744

193,075

195,744

1,126,014

Gasoline Tax

131,242

137,993

140,106

142,805

145,883

148,589

846,616

[E]

12,500

12,500

12,500

12,500

12,500

12,500

75,000

[E]

290,748

290,748

290,748

290,748

290,748

290,748

1,744,485

[F]

Cigarettes taxes

19,992

19,992

19,992

19,992

19,992

19,992

119,952

[G]

Motor Vehicle License Fees

26,701

27,711

27,855

28,014

28,276

28,472

167,029

[H]

Act 30 - Licenses Fees Transferred to Act

49,066

50,923

51,187

51,480

51,960

52,321

306,938

[H]

Tax and Fee Revenue

530,248

539,866

542,388

545,538

549,358

552,621

3,260,019

Total Revenue

708,074

723,072

728,809

735,282

742,432

748,365

4,386,034

Other Income

Diesel Tax
Petroleum Products Tax

A.

Toll revenues were estimated using FY17 actual toll revenues and then increased / decreased each year based on the Commonwwealth’s Real GNP projections as of February 2018. Toll fares consists of revenues derived from (i) Toll fares, (ii) Toll optimization, (iii) Viaduct and
Dynamic Tolling Lane revenues.
B. FY18 projected based on annualized Tren Urbano and Metro Bus actuals. FY19 is the average of FY17 and FY18; FY20 onward uses Real GNP projections as of April 2018. Includes FTA funding.
C. FY18 is the average between annualized FY18 YTD December and FY17 actuals. FY19 is the average of FY17 and FY8; FY20 onward uses Commonwealth's Real GNP projections as of Apr 2018
D. FY18 projected based on annualized actuals. FY19 is the average of FY17 and FY18; FY20 onward uses Commonwealth's Real GNP projections as of April 2018
E. FY18 based on FY17 projected forward using Puerto Rico real GNP. FY19 onwards grown at the Puerto Rico real GNP growth rate.
F. FY18 applies a 10% year-over-year increase to monthly petroleum tax collections (volume-based) from FY17 for 2H FY18; AFI * HTA distributions of these revenues split based on FY17 amounts. FY19 onwards projected to remain consistent with FY18 revenue
G. FY18 forecast based on run-rate, excluding non-recurring revenues from extraordinary promotions; year-over-year growth in cigarette mainly driven by increase in tobacco taxes in May 2017 (Act 26-2017). FY19 onwards grown at PR population and inflation
H. Considers FY17 actuals as a baseline for projections grown in line with PR population growth rate.
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Case:17-03283-LTS
Doc#:3126-30 Filed:05/23/18
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11:45:37
Key Base Case
Scenario
Assumptions
– Operating
Revenue
Exhibit PRHTA Certified Fiscal Plan (2018) Page 31 of 116

▪

Desc:

Operating Revenue
– Toll revenues were estimated using FY17 actual toll revenues and then increased / decreased each year based
on the Commonwealth’s Real GNP projections as of February 2018.
▪ The baseline does not include any plan to increase toll rates, (shown separately as a fiscal measure)
– Toll Fine Revenue is based on toll operations-related violations, which include a $15 fine plus the cost of the
unpaid toll transactions. FY18 was estimated at ~$27million based on the average of the FY17 actuals and
annualized FY18 YTD data (to account for post - Maria impact as well as expected return to steady state). For FY19
through FY23, this line item varies with Commonwealth’s Real GNP assumptions as of March 2018. These
projections assume that HTA will receive both payments made to it directly as well as through Hacienda /
Treasury, and that these pass-through receipts from Hacienda are not deducted from the central government’s
transfer to HTA.
– Transit Revenues are composed of Tren Urbano and Metrobus income and are estimated at ~$8million for FY18
based on the average of FY17 actuals and annualized FY18 YTD data. For FY19 through FY23, this line item
varies with Commonwealth’s Real GNP assumptions as of March 2018. In addition, transit revenues includes FTA
funding at ~$20million/year.
– Other Income for FY18 is estimated at $4.6million, of which over 80% consists of income from rent and lease,
Import Levy Tax fees and income improvements. For FY19 through FY23, this line item varies with
Commonwealth’s Real GNP assumptions as of March 2018.
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HTA’s projected
fiscal Exhibit
position,
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PRHTA Certified Fiscal Plan (2018) Page 32 of 116

Desc:

Total CIP expenses are $3billion and total revenues are $2.5 billion over the six-year period.
Capital Expenses
$millions
FHWA Funds
State Funds Earmarked for CapEx
Federal Emergency Revenues
FTA Funds
Total Revenues
Construction Local
Design
ROW
FHWA Construction Spend Projects
Non-Federal Construction Projects
FHWA Construction Soft Costs
Non-Federal Construction Soft Costs
Federal Emergency Repair Program
Local Emergency Repair Program
Transit CIP
Total Expenses
Net Capital Expenses

FY18
133
159
176
31
498
(23)
(23)
(3)
(96)
(112)
(37)
(14)
(176)
(6)
(31)
(521)
(23)

FY19
402
82
257
50
791
(10)
(8)
(3)
(347)
(38)
(55)
(7)
(257)
(8)
(50)
(782)
8

FY20
314
67
145
50
576
(10)
(11)
(3)
(261)
(35)
(53)
(6)
(145)
(3)
(50)
(578)
(1)

FY21
169
59
55
5
288
(10)
(8)
(3)
(144)
(146)
(25)
(28)
(55)
(2)
(5)
(426)
(138)

FY22
139
53
5
197
(10)
(8)
(3)
(120)
(170)
(19)
(33)
(5)
(368)
(171)

FY23
139
54
5
198
(10)
(8)
(3)
(117)
(170)
(22)
(33)
(5)
(368)
(170)

FY18-FY23
Total
1,295
474
632
146
2,548
(73)
(65)
(20)
(1,085)
(671)
(210)
(122)
(632)
(20)
(146)
(3,044)
(496)

[A]
[B]
[C]
[D]
[E]
[F]
[G]
[H]
[I]
[J]

A.
B.
C.
D.
E.
F.
G.

PRHTA receives $138.8M (net of penalties) in federal funds per year. FY18-21 is based on obligated Federal Funds and exceeds 138.8 M in some years as a result of backlogged projects. FY22 onwards assumes PRHTA receives its historical allocation from FHWA of $138.8M.
PRHTA reiceves an annual appropriation from the Commonw ealth for capital expenses.
Assumed that FHWA match of emergency repair spending was 100% per the Bipartisan Budget Act of 2018, 115th Cong., 2d Sess.(2018). Page. 88; line 8.
Provided by PRHTA leadership.
Earmarked funding for annual local constructionneeds.
Earmarked funding for annual design needs.
Federal and local construction costs for FY18-21 were developed using project specific costs provided by PRHTA for active projects, STIP projects, Federal earmark projects, and projected spend on dynamic toll lanes. FY22-27 were developed using long-term CIP projections produced by PRHTA
and its consultants and projects the total spend needed by year to keep the highway network in a state of good repair.
H. Includes $65M in soft cost backlog. Assumes 10% of construction costs for 2018 and 2019, 15% for 2020 and 2021, and 18.5% of construction costs for Years 2022 to 2027. Soft cost assumptions by year were provided by PRHTA and its engineering consultants.
I. Developed using current damage estimates prepared as of February 19th, 2018. Local emergency repair costs include the local share of FEMA emergency repair and $12M for local design management not eligible for FHWA reimbursement.
J. Provided by PRHTA leadership.
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Desc:

▪ Capital expenses
– Federal and local Capital expenses for FY18-21 were developed using project specific costs provided by PRHTA for active projects,
STIP projects, Federal earmark projects, and additional locally funded projects.
▪ A previously budgeted $23M was allocated to the Construction Local line item.
– FY21-23 Capital expenses were developed using long-term CIP projections produced by PRHTA and its consultants and validated by an
external engineering firm and projects the total spend needed by year to keep the highway network in a state of good repair.
▪ FY21 is the first year where long-term CIP costs are incurred. Per PRHTA consultants, only 20% of steady-state FHWA longterm CIP costs can be incurred in the first year due to additional standard delay in obligating federal funds. The remaining
portion of costs in this year are contributed from STIP-programmed and current active projects.
▪ $10M per year of the FY22+ non-federal spend has been allocated to the local construction line item as an earmark for annual
needs.
– All years incorporate additional costs based on the long-term CIP projections to achieve adequate levels of state of good repair
spending.
▪ Soft Costs
– Includes $65M in soft cost backlog. Assumes 10% of Capital expenses for 2018 and 2019, 15% for 2020 and 2021, and 18.5% of
Capital expenses for Years 2022 to 2023. Soft cost assumptions by year were provided by PRHTA and its engineering consultants
▪ A previously budgeted $23M was allocated to the Construction Local line item.
▪ For FY19 onwards, $5M was deducted per year from the total soft cost and allocated to the design line item to ensure funding
for annualneeds.
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Desc:

▪

Funding
– PRHTA receives $138.8M (net of penalties) in federal funds per year. Total FHWA funds for FY18-21 is based on
obligated Federal Funds and exceeds 138.8 M in some years as a result of backlogged projects. FY22 onwards
assumes PRHTA receives its historica l allocation from FHWA of $138.8M.
– PRHTA had previously received a capex allocation from central government of $75M which is currently allocated for
FY18. PRHTA is also set to receive additional Capex funds of $399M. This amount will fund emergency
reconstruction as well as allow HTA to meet its capital requirements to maintain a state of good repair and fund
additional strategic projects.

▪

Emergency Repair
– Assumed that FHWA match of emergency repair spending was 100% per the Bipartisan Budget Act of 2018, 115th
Cong., 2d Sess.
(2018). Page. 88; line 8.
– Developed using current damage estimates prepared as of February 19th, 2018. Local emergency repair costs
include the local share of FEMA emergency repair and 12 M for local design management not eligible for FHWA
reimbursement

▪

Transit CIP
– Developed on a line item basis by CIP leadership. Includes costs and revenues associated with reconstruction
and repair following Hurricane Maria.
– Of the $20million received from the FTA each year, $5million has been allocated to the transit CIP in FY21
onwards whereas the remaining $15million has been allocated to subsidize transit operating expenses. \
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Operating Expenses
PRHTA Certified Fiscal Plan (2018) Page 35 of 116

Total FY18 budgeted Opex is $1.7billion over six years, with almost 40 percent of the expected costs from personnel (salary/benefits, including
PayGo retirement)
Operating Expenses
$millions
Salaries and related benefits
PayGo Retirement Impact
Litigation Reserve
Right of Way Payments
Other program expenses
Subtotal, Construction Support
Salaries and related benefits
PayGo Retirement Impact
Toll highways administration and maint.
Train operating and maintenance costs
Integrated transportation system
Other operating expenses
Subtotal, Operating Expenses
Total
A.
B.
C.
D.
E.
F.
G.
H.
I.
J.
K.

FY18

FY19
(46.8)
(13.5)
(6.5)
(16.6)
(1.5)
(84.9)
(40.0)
(4.4)
(37.2)
(63.5)
(14.6)
(33.4)
(193.1)
(278.0)

FY20
(47.0)
(14.5)
(8.5)
(13.7)
(1.5)
(85.2)
(40.6)
(4.7)
(46.8)
(65.4)
(15.0)
(35.5)
(207.9)
(293.1)

FY21
(46.7)
(14.5)
(9.8)
(7.1)
(1.5)
(79.6)
(40.4)
(4.7)
(38.8)
(65.1)
(15.3)
(32.5)
(196.9)
(276.5)

FY22
(46.5)
(14.5)
(10.7)
(1.9)
(1.5)
(75.1)
(40.2)
(4.7)
(39.7)
(67.1)
(15.7)
(30.5)
(198.1)
(273.2)

FY18-FY23
Total

FY23
(46.3)
(14.5)
(11.4)
(1.5)
(73.7)
(40.1)
(4.7)
(40.6)
(66.8)
(16.1)
(28.6)
(197.0)
(270.7)

(46.1)
(14.5)
(11.0)
(1.5)
(73.1)
(40.0)
(4.7)
(41.2)
(69.3)
(16.5)
(26.6)
(198.3)
(271.4)

(279.5)
(86.0)
(58.0)
(39.3)
(8.8)
(471.6)
(241.2)
(28.1)
(244.4)
(397.3)
(93.1)
(187.2)
(1,191.3)
(1,662.9)

[A]
[B]
[C]
[D]
[E]
[F]
[G]
[H]
[I]
[J]
[K]

Salary: # of FY18 employees times their average salary. Assume salaries remain flat over period; Benefits: FY18: based on average of annualized FY18 YTD acuals through Dec 2017 and FY18 budget and is assumed to grow at 0.5% per year (FY16-FY18 CAGR). Other FY18
benefits based on share of salary and assumed flat over period. Law 70 and 211: Early Retirement based on by-person schedules
FY18: based on Department of Treasury's invoice; Assumed Milliman's actuarial estimates projected at $36M / year as of FY19
Considers FY17 actuals as baseline and splits it into construction (93%) & non construction (7%). The construction component varies according to capital expenditure growth.
Based on a specific payment schedule for active cases - trails off as no expected new construction in near-term to drive ROW
FY18 vehicle lease and plotters: based on expected payments ($585K) this fiscal year; all other (rent, secuirty and others): assumed flat w ith FY17 actuals
Salary: # of FY18 employees times their average salary. Assume salaries remain flat over period; Benefits: FY18: based on average of annualized FY18 YTD acuals through Dec 2017 and FY18 budget and is assumed to grow at 0.5% per year (FY16-FY18 CAGR). Other FY18
benefits based on share of salary and assumed flat over period. Law 70 and 211: Early Retirement based on by-person schedules
FY18: based on Department of Treasury's invoice; no additional information available, assumed flat during period
FY18 Toll Operator (GILA) estimates based on the 12 months pre-Hurricane (Sep 2016 to Aug 2017); split 40% fixed and 60% variable - variable based on expected traffic volume. Both costs escalated at 2% / year. Vehicles and maintenance based on expected traffic; insurance
based on specific post-Hurricane Maria estimates (if not other hurricanes, insurance w ill regress to pre-Maria levels starting in FY23); all other variables constant w ith FY17 actuals
Tren Urbano operating contract ($53mm in FY18) based on contract requirements and projected hour and mile rates (about 1% increase per year); insurance based on specific post-Hurricane Maria estimates; all other variables (lighting, etc.)
assumed constant with FY17actuals
Bus operating estimates based on recent contract trends (2.4% per year) extended for all years of period
Professional Services, which includes FOMB consulting providers (represents 79% of all providers) is expected to decrease during the period. All other variables (rent, lighting, etc.) assumed constant w ith FY17 actuals
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▪ Salaries and related benefits
– Salaries and related benefits consider the latest HTA roster, and each employee’s costs at the average current salary. Additional
benefits such as overtime, pension, social security and Medicare are calculated as a proportion of the base salary. HTA has not
increased salaries in the last nine years, so we assumed no increase over this period. HTA is self-insured, and over the last two years
has experienced a 0.5% CAGR in health care costs, which we assumed will extend for the remaining fiscal years.
– Law 70 Early Retirement Program went into effect prior to HTA’s fiscal plan period, and its costs are based on the known payout
schedule for the program’s participants. As expected, the program costs trails off as participants age and are removed from the
program. For this reason, Law 70 impact is included in the baseline.
– Law 211 Early Retirement Program went into effect at the beginning of FY18, and our baseline considers participants at their thencurrent costs at the time of their 6/30/17 separation (note: savings from this Law is captured and represented as a fiscal measure).
▪ PayGo Retirement
– HTA received an invoice from the Puerto Rico Treasury Department for $34million related to FY18, the first year when PayGo went
into effect. For forecasts from FY19 through FY23, HTA used Milliman’s PayGo-related actuarial estimates projected at $36million per
year.
▪ Litigation Reserve
– HTA considered litigation case-by-case breakdown for FY17 and split between construction and non-construction. Non-construction
component (7%) assumed constant while construction component (93%) reflects variation in capital expenditure.
▪ Right of Way Payments
– HTA built a by-case projection based on specific litigation cases and their expected payments. These expenses are expected to
gradually decrease until reaching zero by FY22, as HTA’s new construction activity reduces.
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▪ Other program expenses
– Consists of additional expense related to construction support. Equipment rental is the largest item within this category and is due
primarily to car leases to support transportation within construction sites. This item is expected to increase to support increased
construction activity in the next few years. Other remaining expenses such as building rent and security considers FY17 actuals and is
expected to remain flat.
▪ Toll highways administration and maintenance
– Electronic toll collection, the cost of HTA’s toll operator third-party service provider, has been split into variable (costs driven by traffic
volume) and fixed (fixed costs). To get a good steady state estimate, FY18 considers the last twelve months prior to Hurricane Maria Sep
2017 to Aug 2018); for future years, this line item varies based on real GNP plus a small per year contractor cost escalation.
– Highway Repair and maintenance, which supports HTA’s highways, consists of several components (e.g. green area contracts; repavement) that total $10million per year for FY18 and FY19. As of FY20 this line item includes a small per year contractor cost
escalation.
– Vehicle maintenance and repair, which supports HTA’s highway operations, assumes FY18 is consistent with FY17, and future years
include small per year contractor costescalation.
– Insurance and maintenance, for HTA’s highways operations, considers actual insurance policy costs for years FY18 and FY19. Insurance
costs are estimated to remain steady until FY22 and then gradually decline back to FY18 levels (assuming no Maria-like events will
recur).
– All other line items such as lighting, security, rent, etc. use FY17 actuals for projections for each year through FY23.
▪ Train operating and maintenance costs
– Tren Urbano’s operating contract represents approx. 80% of this line item. Between FY18 and FY23, projections have been made on a
detailed, per-year estimate consisting of the FY18 to FY23 contracted base compensation, price / mile, price per hour, estimated miles,
estimated hours and an annual allowance in order to reach the total expected contract costs. CAGR is approx. 1% over the six years.
– Insurance and maintenance, for Tren Urbano operations, considers a actual insurance policies for years FY18 and FY19. Insurance costs
are estimated to remain steady until FY22 and then gradually decline back to FY18 levels.
– All other line items such as lighting, security, rent, etc. use FY17 actuals for projections for each year through FY23.
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▪ Integrated transportation system
– The bus system that flows into Tren Urbano is operated by a third-party provider and the budget information is based off on the
existing operating contract. Based on the contract pricing, a CAGR of approximately 2% is expected through FY23.
▪ Other operating expenses
– Professional services represent approximately 80% of this line item. Professional services includes FOMB support, which is almost
80% of this subtotal. In addition, services includes Title III consulting, accounting, law and financial services consulting. Professional
services is expected to gradually decline over the years from approximately $26million in FY18 to approximately $18million in FY23,
mostly related to a decline in FOMB services and Title III support.
– Insurance and maintenance regarding operating and overhead, considers actual insurance policies for years FY18 and FY19.
Insurance costs are estimated to remain steady until FY22 and then gradually decline back to FY18 levels.
– All other line items such as lighting, security, rent, etc. use FY17 actuals for projections for each year through FY23.
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IV. FISCAL MEASURES WITH FINANCIAL PROJECTIONS
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After retained revenues, Central Government transfers, and fiscal plan measures, HTA’s pre-debt fiscal
surplus is $369M from FY18-FY23
Total financial gap with fiscal measures, FY18-FY23 in $millions

Operating Other funding Operating
revenues
Expenses
(excluding
2,656
clawback)
1,441
(1,191)
1
474
1,126
740

Capital
expenses

Pre-Debt
Total

Federal funding

Fiscal surplus / gap

Direct impact of Maria

CW funding

Fiscal
measures

Transfer
from PR
Gov’t

(2,863)
(767)
(3,629)

PostTransfer

369
(1,039)

413

995 1

1 Since July FP, increase of $399M in ‘Other funding’ capex from the central government (originally $75M) and increase of $279M in PR govt transfer (originally $716M)
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Desc:

Fiscal impact $M
Description

Fiscal measure

Enhance
org

Increase
revenue

Optimize
expenses

Average/
year

6 years (FY18-23)

Final year
(FY23)

1

Enhance board
composition

Establish an independent board of administration leaders and independent industry experts

-3

(0.4)

(0.5)

2

Rollout
organizational KPIs

Increase transparency around customer welfare, financial discipline and operational
execution through performance measurement and tracking

0

-

-

3

Increase tolls on
existing roads

Increase rates on existing roads only with a tiered CPI catch up

12.9

22.5

4

Increase
discretionary funds

Secure share of discretionary federal and recovery grants to offset CIP and strategic project
expenditures

8.7

14.9

5

Toll optimization

Improve toll capture through ORTs

14

2.4

6.3

6

Capture ancillary
revenue

Increase revenue from non-toll, non-transfer sources including but not limited to
advertisement revenues, real estate dispositions and service signs

11

1.8

3.1

7

Optimize CIP

Improved prioritization based on outcomes and project delivery to complete capital portfolio
with a more efficient resource envelope

19.3

26.3

8

Rightsizing

Workforce transition to reduce total labor expense (payroll, benefits, and outsourcing) in line
with Commonwealth wide efficient objective

9.4

19.5

9

Pensions

Reduce pension contributions by 10% in line with Commonwealth wide target

2.4

3.6

6.5

14.6

4.5

7.2

13

2.2

5.6

-5

(0.8)

-

68.8

123.2

10 Contract re-bid

Secure better rates for contracts

11 Early exits

Executed retirement incentivization for 162 personnel and an early termination incentive
program for 14 more

12 Traffic reduction

Create BRT route from Caguas – Centro Medico, servicing ~1K people daily, build 7 viaducts and 1
tunnel, and implement DTLs to reduce congestion

13 Concessions

Evaluate concession opportunity for PR-52 and other roads

77
52

116
57
14
39

Total

27

413
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Desc:
Impacted by measure

In $ thousands
Toll fares, includes [3] and [5]
Gasoline Tax
Diesel Tax
Petroleum Products Tax
Cigarettes taxes
Motor Vehicle License Fees
Act 30 - Licenses Fees Transferred to Act
Transit Revenues, includes [12]
Electronic Toll Fines, includes [5]
Other income, includes [6]
Operating Revenue
FHWA Funds, includes [4]
State Funds Earmarked for CapEx
Federal Emergency Revenues
FTA Funds
Hurricane Loss Assessment - Insurance and FEMA Revenue
Capital Contribution
Total Revenues After Federal Fund Transfers
Right of Way
Design
Construction Local
Salaries and related benefits, includes [8], [9] and [11]
PayGo Retirement Impact, includes [9]
Litigation Reserve
Right of Way Payments
Other program expenses, includes [8]
FHWA Construction Spend Projects, includes [7]
Non-Federal Construction Projects, includes [7]
FHWA Construction Soft Costs, includes [7]
Non-Federal Construction Soft Costs, includes [7]
Federal Emergency Repair Program
Local Emergency Repair Program
Transit CIP
Hurricane Loss Assessment - Local Funding Needs
Hurricane Loss Assessment - Insurance / FEMA Covered
Total Construction
Salaries and related benefits, includes [8], [9] and [11]
PayGo Retirement Impact, includes [9]
Toll highways administration and maintenance, includes [5] and [13]
Train operating and maintenance costs, includes [10]
Integrated transportation system, includes [10] and [12]
Other operating expenses, includes [1] and [8]
Total operating expenses
Total expenses
Total Fin. Gap Post-Measures before Rev Retention & Gov. Funding
Retained Revenues to Central Government
Total Fin. Gap Post-Measures post-Rev Retention & pre-Gov. Funding
Operating Surplus / Deficit
Total Fin. Gap Post-Measures after Rev Retention & Gov. Funding

2017-18 P
120,621
131,242
12,500
290,748
19,992
26,701
49,066
28,909
27,177
4,618
711,574
132,766
159,000
175,553
31,000
27,002
525,320
1,236,894
(3,300)
(23,000)
(23,160)
(46,178)
(13,536)
(6,465)
(16,626)
(1,471)
(95,767)
(111,750)
(36,260)
(14,153)
(175,553)
(6,496)
(31,000)
(1,552)
(27,002)
(633,270)
(39,543)
(4,423)
(35,278)
(63,527)
(14,603)
(33,398)
(190,771)
(824,041)
412,854
(530,248)
(117,394)
138,100
20,706

2018-19 P

2019-20 P

131,898
137,993
12,500
290,748
19,992
27,711
50,923
29,308
18,948
6,265
726,286
405,596
82,073
256,565
50,000
54,004
848,238
1,574,524
(3,300)
(7,769)
(9,146)
(45,683)
(14,489)
(8,516)
(13,736)
(2,809)
(340,801)
(30,840)
(51,316)
(6,800)
(256,565)
(7,780)
(50,000)
(3,104)
(54,004)
(906,658)
(39,774)
(4,734)
(41,849)
(65,402)
(11,538)
(37,125)
(200,422)
(1,107,080)
467,443
(539,866)
(72,423)
97,300
24,877
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140,633
140,106
12,500
290,748
19,992
27,855
51,187
29,617
19,602
7,225
739,464
321,342
67,334
145,201
50,000
27,002
610,878
1,350,343
(3,300)
(10,716)
(9,146)
(36,140)
(13,040)
(9,809)
(7,068)
(6,364)
(255,568)
(27,650)
(49,612)
(6,481)
(145,201)
(3,240)
(50,000)
(1,552)
(27,002)
(661,888)
(28,548)
(4,261)
(37,544)
(65,106)
(11,834)
(37,295)
(184,588)
(846,477)
503,866
(542,388)
(38,522)
73,900
35,378

2020-21 P
145,875
142,805
12,500
290,748
19,992
28,014
51,480
32,579
20,050
8,128
752,171
179,938
59,067
55,135
5,000
299,141
1,051,312
(3,300)
(7,882)
(9,146)
(30,904)
(13,040)
(10,722)
(1,900)
(7,550)
(140,769)
(129,212)
(22,967)
(22,555)
(55,135)
(2,484)
(5,000)
(462,567)
(21,943)
(4,261)
(34,732)
(67,148)
(12,513)
(36,365)
(176,962)
(639,529)
411,782
(545,538)
(133,756)
222,400
88,644

2021-22 P
150,002
145,883
12,500
290,748
19,992
28,276
51,960
35,906
20,329
8,986
764,581
153,750
53,020
5,000
211,770
976,351
(3,300)
(7,882)
(9,146)
(28,394)
(13,040)
(11,442)
(8,728)
(120,009)
(152,778)
(18,821)
(24,988)
(5,000)
(403,529)
(19,035)
(4,261)
(35,979)
(56,423)
(13,225)
(35,575)
(164,497)
(568,026)
408,325
(549,358)
(141,033)
238,000
96,967

2022-23 P
162,225
148,589
12,500
290,748
19,992
28,472
52,321
36,410
20,445
9,021
780,722
153,750
53,761
5,000
212,511
993,233
(3,300)
(7,882)
(9,146)
(25,838)
(13,040)
(11,004)
(9,867)
(117,156)
(152,778)
(21,674)
(24,687)
(5,000)
(401,372)
(15,981)
(4,261)
(35,269)
(58,317)
(13,570)
(34,601)
(161,999)
(563,372)
429,862
(552,621)
(122,760)
224,900
102,140

6 Yr Total: FY18-FY23
851,254
846,616
75,000
1,744,485
119,952
167,029
306,938
192,728
126,552
44,244
4,474,798
1,347,142
474,256
632,454
146,000
108,007
2,707,859
7,182,656
(19,800)
(65,132)
(68,890)
(213,136)
(80,186)
(57,957)
(39,330)
(36,789)
(1,070,070)
(605,008)
(200,651)
(99,664)
(632,454)
(20,000)
(146,000)
(6,209)
(108,007)
(3,469,284)
(164,825)
(26,200)
(220,650)
(375,924)
(77,281)
(214,359)
(1,079,240)
(4,548,524)
2,634,132
(3,260,019)
(625,887)
994,600
368,713
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Fiscal Measures by initiative, FY18-FY23 in $millions
CIP Optimization

Increase Tolls

Rightsizing

Discretionary Funds

Contract Re-Bid

Others

123
108
88

26

26
22

28

20

55

7
0

6
FY18

1
0
0
0

4

FY19

17

15

15

11
4
14

14

FY21

FY22

12
7

18
7
3

16

17

32

7
3
-3

3

7
FY20

19
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15
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synergies and carrying out its specific goals

1.

Governance
▪ New structure attenuated from future political cycles and influence.
▪ The Board of Directors will include independent directors with the power to appoint/remove management; they will
have expertise in roads, infrastructure, revitalization, innovation, and private sector partnerships

2.

Organization
▪ Forward-thinking lean organizational strategy with best-in-class FTE efficiency achieved through workforce
transition
▪ Construction and O&M program internally overseen but optimized through outsourcing
▪ Build scalable contract management approach, which aligns resource levels with funding

3.

Objective Decision-Making
▪ HTA will prioritize the following key design principles to create more effective governance and organization structures:
─ Deliver upon HTA mission to provide a safe and efficient transportation system
─ Move towards a contract management model to deliver excellent service at best value
─ Outcomes-based prioritization of projects based on economic impact
─ Maximize access to federal funding and, if possible, facilitate future access to capital markets
─ Incorporate streamlined processes to deliver a lean and effective organization
─ Include public policy decisions as defined and measured input into cost-benefit analyses
▪ HTA will institute a performance based culture in which:
― Project and program performance are evaluated based on industry standard KPIs
― All employees evaluated on merit principle, with strict position control and cost-benefit analysis requirements
for all new positions and promotions
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$500k per annum

▪

Beginning in Fiscal Year 2019 – PRHTA will operate under the control of a new board, which includes four industry
expert board members.

▪

In order to attract and retain board members with the desired qualification, HTA will need to compensate nonemployee members in a manner similar to private board members.

▪

HTA intends to compensate each non-employee board member $75k per year. Total direct compensation will
total $300k per year. Board members are payed salaries as stipends, and are not entitled to any payroll benefits.

▪

These professional board members will be identified by a search firm, at an estimated cost of 33% of board
compensation, total search fees not to exceed $100k in years in which new members are recruited.

▪

Each board member will be reimbursed for applicable office expenses and required board travel based on
expenses incurred at a rate of $25k per year, or $100k total per year.

▪

In total, the new, professional board structure will increase other operating expenses by $500k per year, and
serve to enable the organization to operate as an objective corporate-like entity.

Total cost to implement $M

0.5

0.5

0.5

0.5

0.5

FY19

FY20

FY21

FY22

FY23

0
FY18
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independent members to ensure effective governance of the organization
Board Composition

Board Design Overview
A Establish an independent governing body of 7 members
with a minority (3) appointed by the Governor and a
majority (4) identified by a private search firm from the
private sector (and approved by the Governor).

Licensed
Engineer
Secretary
of Transportation

B Stagger membership tenure to further mitigate the risk of
board disruption through political turnover.
C Achieve desired expertise to maximize efficacy of longterm strategic planning and decision- making.
D Apply strict conflicts of interest limitations and
independence requirements to ensure that directors are
correctly incentivized.
E

Exec.
Director
AAFAF

Finance
Professional
HTA Board of
Directors
Mission to revitalize
infrastructure through
innovation and
sustainable economic
development

Relevant
Professional

Appointment and removal of HTA leaders entrusted in the
board, according to objective, merit-based standards, and
pre-established KPIs

HTA board members will be held to the highest ethical
standards, independent members can only be removed
from roles before term expiration for a breach of the
public trust

Treasury
Secretary

Relevant
Professional

Industry experts will be identified by a professional search firm, approved by the
Governor and serve staggered 2, 4, and 6 year terms, with 5 year terms
following. Estimated cost of maintaining professional board is $500K per year
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Desc:

New tools to track key performance indicators
▪

HTA is reshaping its organizational culture to emphasize accountability and performance through the use industry best practice
Key Performance Indicators (KPIs)

▪

HTA has developed performance management dashboarding capabilities for many of its key programs, including:
─ Construction Department Controls included within Fiscal Plan Assumptions
▪
Pre-construction planning timeline and cost variance (Target <15%)
▪
Bid price-to-completion variance (Target <15%)
─ Road Network Condition Improvements have been Targeted in the Capital Improvement Plan
▪
Improve and Maintain Road Conditions to Federal Categories of Good and Fair (Target 95%)
▪
Improve and Maintain NBI bridge conditions (deck area) to achieve and sustain a state of good repair (Target 95%)
─ Incident Response – HTA has developed an Incident Response Dashboard, tracking incident response time, average service
time (tow and non-tow) and tracking progress towards mainland benchmarks, including:
▪
Average Response Time Incidents & Service Patrol (Target < 15 minutes)
▪
Average Roadway Clearance Time (Target < 90 minutes)
▪
Incident Duration Classification (Targets TBD)

▪

HTA is developing systems to support performance management metrics
─ HTA is developing integrated Traffic Management Center reporting system (Sunguide) in collaboration with the Southwest
Research Institute (SwRI).
─ HTA’s Performance Management Information System (PMIS) will go live by the beginning of FY19, with additional modules
coming online by Dec. 2019. HTA will utilize this system to support improved metrics collection, reporting and management,
including:
▪
Highway safety (accident and fatality rates)
▪
Farebox Recovery Ration
▪
Transit usage
▪
Environmental Impact
▪
Signal Conditions
▪
Urban Area Congestion
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Category

Customer
welfare

Financial
discipline

Operational
excellence

Indicator

Metrics1

Safety

▪ Reduce road fatality rates (PR - 2.13 per 100M VMT, most unsafe US state (South Carolina) - 1.88
VMT)

Mobility

▪ Reduce single passenger automobile journey to work (PR - 80%, US average - 76%)

Traffic reduction

▪ Reduce the congestion cost per commuter (San Juan - $1,150, US average - $1,045)

Connectivity

▪ Reduce travel time index (PR - 1.31, US average - 1.23)

Environmental
sustainability

▪ Reduce GHG transportation emissions - PR currently at ~11 MMtCO2e

Debt
sustainability

▪ Generate enough excess cash flow to be able to fund strategic projects (e.g., Traffic reduction) and
sustainable debt service

Project delivery

▪ Reduce pre-construction planning timeline and cost variance to <15%
▪ Reduce bid price-to-completion variance to <15%

Incident
management

▪ Reduce average incident response time and service time to < 15 minutes
▪ Reduce average roadway clearance time to < 90 minutes

O&M
efficiency

▪ Reduce annual O&M expenditures - ~$7.4M yearly savings expected from contract re-bid and toll
optimization
▪ Increase farebox recovery ratio across all transit operations – estimated at ~39% for new BRT

Resilience

▪ Improve and maintain road conditions to Federal categories of Good and Fair (i.e., 95%)
▪ Improve and maintain NBI bridge conditions (deck area) to achieve and sustain a state of good
repair (i.e., 95%)
1 HTA will undertake a long range planning effort to set targets against these key metrics, and strive to make improvements towards
US national benchmarks
SOURCE: US DOT, Texas A&M Transportation Institute, PR DRNA, ACS, BTS
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transparency and providing a base for incentives / penalties

Set direction and context

Enforce penalties for nonperformance (e.g.,
exclusion from subsequent
bids) and acknowledge /
compensate good
performers

Budget,
KPIs,
and targets

Corrective
actions,
rewards,
and consequences

Effective
performance
management

Performance
meetings and
dialogues
Schedule separate monthly
performance meetings with
employees and contractors to
review dashboard, and define
penalties for delays / cost
overruns

Action
plans

Performance
tracking

Improved
Improved
performance
performance

Set semi-annual targets by
role and project category
and cascade down the
organization

Identify key implementation
milestones, timelines and
owners, along with any key
interdependencies, budgets
and resourcing required

Implement monthly KPI reports,
performance dashboard and
disseminate across the organization
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implemented a regular toll rate increase system to keep up with inflation
Toll mile comparison by state1, cents

Income adjusted toll mile comparison by state1,2, cents

Chicago Skyway
Pocahontas Parkway
Northwest Parkway
Dulles Greenway
E-470 Public Highway
Foothill (SR 241)
US upper quartile
Downtown Expressway
Dulles Toll Road
Powhite Parkway
Chesapeake Expressway
North Texas tollway Authority - Bush Turnpike
US median
Noth Texas Tollway Authority-Dallas North Tollway
Central Florida Expressway Authority (Formerly Oocea)
Miami-Dade Expressway
New Jersey Turnpike Authority-New Jersey Turnpike
PR-20
Pennsylvania Turnpike
PR-53
Indiana Toll Road
Florida Turnpike Enterprise-Mainline
Oklahoma Transportation Authority-Bailey Turnpike
Ohio Turnpike Commission
Oklahoma Transportation Authority-Will Rogers Turnpike
PR-52
New York State Thruway-Mainline Section
Alligator Alley

66.7
48.9
48.4
40.0
30.5
28.1
28.1
28.0
25.0
20.6
18.8
17.9
17.5
17.0
14.0
13.0
11.8
10.6
9.5
7.7
6.8
6.6
5.4
5.3
5.1
4.6
4.4
3.8

Chicago Skyway
Northwest Parkway
Pocahontas Parkway
Dulles Greenway
PR-20
E-470 Public Highway
Downtown Expressway
Foothill (SR 241)
US upper quartile
PR-53
Dulles Toll Road
North Texas Tollway Authority-Bush Turnpike
Powhite Parkway
North Texas Tollway Authority-Dallas (N) Tollway
Chesapeake Expressway
Central Florida Expressway Authority
US median
Miami-Dade Expressway
PR-52
Pennsylvania Turnpike
New Jersey Turnpike Authority - NJ Turnpike
Florida Turnpike Enterprise-Mainline
Indiana Toll Road
Oklahoma Transp. Auth. - Bailey Turnpike
Oklahoma Transp. Auth. – Will Rogers Turnpike
Ohio Turnpike Commission
Alligator Alley
New York State Thruway - Mainline Section

22.0
14.8
14.4
11.8
10.6
9.3
8.3
8.3
8.3
7.7
7.4
6.4
6.1
6.0
5.5
5.5
5.5
5.1
4.6
3.4
3.1
2.6
2.6
2.2
2.1
2.0
1.5
1.4

▪ HTA has not increased tolls in line with inflation, while PR-22 (concessioned) has implemented regular rate increases to keep up with inflation. As such,
PR-22 and PR-5 are not reflected in the above, nor is PR-66 which as of today is priced in line with peer states
▪ On a toll per mile basis, PR-52 and PR-20 are below the US median, while PR-53 is below the upper quartile
▪ On an income adjusted toll per mile basis, PR-52 is below the US median, PR-53 is below the upper quartile while PR-20 is in the top quartile
1 Toll rates are the standard Electronic Tag Tolls with no further discounts (e.g., no weekend, volume, senior, loyalty programs). Tolls as of Jan 2018
2 Income adjusted to specific road corridor within Puerto Rico
SOURCE: SDG toll rate benchmarking analysis, SDG toll rate & traffic revenue forecast,
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incremental revenue from 2018 to 2023

Annual toll

revenue1

6 year toll
revenue $M

$M

FP baseline

155

$833M

Tiered catch-up

150
$756M

145
140
135
130
125
120

Tiered catch-up of historical CPI since
last toll raise, plus average CPI of
1.62% to account for current year(s),
over the first 5 years; Subsequent
years increased by CPI plus 1.5%

115
110
105
100
FY18

19

20

21

22

▪ HTA can increase toll revenues by
~10% or $77M over the next 6 years,
by adopting a tiered increase in toll
rates between FY19-23
▪ PR-52 represents 91% of the $77M
incremental revenues, and is
currently below the income adjusted
US median toll per mile (see
previous slide)
▪ The tiered catch up helps to ensure
that the purchasing power of toll
revenues keeps up with inflation,
and is supported by third party
revenue estimates

FY23

1 Scope includes existing tolls only (i.e., PR-20, PR-52 and PR-53), and excludes higher tolls on PR-66
SOURCE: SDG toll rate benchmarking analysis, SDG toll rate & traffic revenue forecast
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increases of 5 cents on toll plazas over the next 5 years

Toll rate projections1 $
2018
(existing)

2019

2020

2021

2022

2023

MONTEHIEDRA

0.35

0.37

0.39

0.41

0.43

0.46

CAGUAS NORTH

1.50

1.59

1.69

1.79

1.88

1.98

CAGUAS SOUTH

1.00

1.06

1.13

1.19

1.25

1.32

SALINAS

1.75

1.86

1.98

2.09

2.20

2.32

SOUTH RAMP SAL.

0.35

0.37

0.39

0.41

0.43

0.46

NORTH RAMP J DIAZ

0.50

0.53

0.56

0.59

0.62

0.66

SOUTH RAMP J DIAZ

0.50

0.53

0.56

0.59

0.62

0.66

PONCE

0.75

0.79

0.84

0.89

0.93

0.98

Toll plaza

▪ Toll rates on PR-52 will increase by 5.5% annually between 2019-23 to catch-up with CPI, and increase at CPI plus 1.5%(~3%)
subsequently, in line with PR-22
▪ Toll roads would continue to offer significant time and reliability value to customers that well exceeds out of pocket costs (total cost
of delay of $9.10 an hour2 for someone taking an alternative toll-free route from Ponce to San Juan, vs. $5.513 total tolls paid on PR-52
via Ponce, J. Diaz, Salinas, Salinas South Ramo, Caguas North and Montehiedra toll plazas).

1 Tiered catch-up of historical CPI since last toll raise, plus average CPI of 1.62% to account for current year(s), over the first 5 years. Subsequent
years increased by CPI plus 1.5%
2 Assumes $7.00 wage cost per hour (50% of hourly wage) and $2.10 cost of excess fuel per hour. Total delay of one hour based on estimated
additional time taken for a one way trip on a toll free route (i.e., PR-14) from Ponce to San Juan vs. PR-52, departing at 8am on a weekday
3 Based on total tolls in 2019 (after first year of increase)
SOURCE: BLS, Reuters, SDG 2018 tolling report
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targeting discretionary federal grants, including the $18B PR CDBG allocation
Key program opportunities

Program

Total Program Funding
(To date)1, $M

Capital Investment
Grants (1996-2017)2

37,659

Community
Development Block
Grant – Disaster
Recovery (2018)

28,000

TIFIA loans (19992017)

TIGER (2009-2016)

26,000

3,581

INFRA (2016-2018)

840

Highways for LIFE
(HfL) (2006-2013)

68

Funding received by Puerto
Rico (To date)1, $M

Funding received
by PR (% of total)

$308

0.8%

$18,000

64%

$300

1.2%

$10

0.3%

$0

0%

$0.10

0.1%

▪ $18.1B in HUD CDBG-DR
funding has been awarded
Puerto Rico, providing a set of
funds that HTA has the
opportunity and commitment
to pursue
▪ PR has not secured any
discretionary grants over the
last 5 years - the last
discretionary grant Puerto
Rico received was in 2012
under IBRD, while TIFIA and
CIG grants date to the early
2000s
▪ PR can generate at least
~$15M in additional run rate
funding by 2023 or >$50M
over 6 years, by capturing
0.3% of the CDBG-Disaster
Relief grant to PR, or its per
capita fair share (1%) of only
TIGER and INFRA funds
▪ HTA will meet the local share
of all additional federal
funding it receives

1 Time period for each program denoted in brackets
2 ~$2.3B available p.a. from FY 2018
SOURCE: FHWA website, transportation.gov
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Desc:

Background
▪ System Improvements and Vendor Enhancements
– Open Road Toll (ORT) System Enhancement: Improve legacy system’s ORT hardware (lasers, cameras, antennas and sensors)
and software that will allow HTA to reduce leakage, improving TAG (AutoExpreso) and License Plate transaction data and
increased accuracy and reliability of vehicle classification.
Zarif
– Toll Operator Improvement: Upgrade system to improve toll transaction life cycle and user accounts recharge channels,
decrease gross Violations (better violation management and violation letter bundling), provide consistent reporting, improved
system monitoring, minimize redundancy and reduce current revenue leakage. In addition, HTA expects improved customer
service.
– Violation Avoidance: Create automatic registration functionality, based on AutoExpreso traffic records, between the user’s tag
code (AutoExpreso) and the user’s vehicle license plate number, allowing HTA to charge vehicles based on license plate, when
the tag code is not available. This functionality will reduce the amount of violations as those transactions will be charged to the
AutoExpreso user rather than becoming a Violation, in addition to reducing the current Violations Management cost supported
by PRHTA.
– Improved Void Accountability: Map all types of “void” transactions (those that are not pursuable due to data quality) and
define which void transactions HTA should not be paying for. (Currently, HTA pays for all void transactions).
▪ New Initiatives
– ORT Conversion: Convert existing (canalized) lanes into ORT lanes. HTA expects the latter to be more accurate and have lower
leakage as well as better classification.
– Web Maria: Collect post-Hurricane Maria toll fares that could not be collected in the weeks following the hurricane.
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Analysis of Opportunity
$M
ORT System Enhancement
Toll Operator Improvement
Violation Avoidance
Improved Void Accountability
System Improvements and Vendor
Enhancements
ORT Conversion
Web Maria
New Initiatives
Total Savings

Desc:

FY18

FY19

FY20

FY21

FY22

FY23

FY18-FY23 total

1.9
-

4.6
(3.8)
1.8

1.3
1.8
(3.9)
1.8

1.3
5.4
(4.1)
1.8

1.3
5.4
(4.2)
1.8

1.3
5.4
(4.2)
1.8

11.7
17.9
(20.1)
8.9

1.9

2.6

1.0

4.4

4.3

4.2

18.4

3.5
3.5
5.4

3.9
3.9
2.6

-

(3.9)

-

-

1.0
1.0

(3.9)
0.5

(6.0)
(6.0)
(1.7)

2.1
2.1
6.3

(7.8)
3.5
(4.3)
14.1

[A]
[B]
[C]
[D]

[E]
[F]

[A]: ORT System Enhancement: HTA's vendor negotiations will produce cost savings of $6.5mm over 17months in FY18 and FY19.
[A]: ORT System Enhancement: based on toll operator experience, HTA expects upgrades of the current system will reduce revenue leakage by around 1%,or $1.3mm/year.
[B]: Toll Operator Improvement: based on toll operator experience, HTA expects improving operator capability to increase revenue by 2%(reduced leakage) and reduce cost by 20%;needed CA PX = $3.5 mm, starts FY19.
Includes Eclipse $500k / year and a one-time $50K RFP cost
[C]: Violation Avoidance: based on toll operator experience, HTA expects adding automated license plate / AutoExpreso tags will help HTA to reduce violations (currently 600K / month) by 25%,at $0.60 cost per letter, savings achieved are about $1.1mm / year. [C]: Violation
Avoidance: based on toll operator experience, by adding automated license plate / AutoExpreso tags, HTA will be able to reduce its violations by 25%.Accordingly, it will automatically collect the average toll fare of $1.06versus the $0.23 on average that it collects
currently on each violation letter sent (due to its 22%violation collection rate). Reducing the 600K violations letters it sends each month by 25%leads HTA to send 150K fewer violation letters. The difference of $0.83 collected per instance for 150K instances per months is
$125K additional revenue per month,or $1.5mm per year.
[C]: Violation Avoidance: as noted above, based on toll operator experience, HTA expects to reduce its violations by 25%.Without this change, HTA’s baseline projection is to receive about $26.6 mm per year in toll violations. Reducing violation instances by 25%would
have a proportional impact on HTA’s violation revenue, or an average reduction of about $6.7 mm per year.
[D]: Improved void accountability: based on toll operator experience, HTA expects a decrease of 140Kvoids per month that HTA is currently paying for (or about 4%of the total gross violations). For each of 140Kvoids per month, HTA no longer will pay the average to
ll fare of $1.06,and will save about $150K per month,or about $1.8mm per year.
[E]: ORT Conversion: based on toll operator experience, at select plazas, HTA expects 5%revenue gain from increased traffic bi-directionality.The current revenue baseline for those plazas is $47 mm, so a 5%increase would lead to a $2.3 mm per year revenue
increase (starting in FY20). The CA PX needed to support this investment is $21mm.
[E]: ORT Conversion: based on toll operator experience, at select plazas (rolled out in three phases CA PX $18mm), HTA expects 2%revenue gain from ORT based on reduced leakage. The revenue baseline for those plazas (for all three phases) is $96 mm, so a 2%increas would lead to a $
1.9mm per year revenue increase once all the phases are complete. Similarly, HTA expects 3%cost reduction mostly from lower maintenance costs. On a cost baseline of $12mm, a 3%reduction would lead to savings of $0.4 mm per year.
[F]: Web M aria: estimate of how much of the $7 mm revenue HTA can recover (assumed 50%recovery) from those drivers not able to pay their tolls for weeks following Hurricane M aria.

Implementation timeline and expected annual savings
Savings from Toll Collection Optimization, FY18-FY23 ($M)
5.4
2.6

6.3
1.0

0.5
-1.7

FY18

FY19

FY20

FY21
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HTA will continue to explore innovative ways to increase revenue, including:
▪
▪
▪
▪

Real Estate Asset Disposition: HTA estimates a potential $1.5M of
annual revenue by developing a noncore asset disposition program
Reactivation of the Joint Development Program: This program provides
for residential/commercial projects in the Tren Urbano corridor
Specific Service Signs in Toll Highway Concessions: Implementation of
service signs could result in ~$250K of annual revenue to HTA
Toll Concession Advertisement and ATM services agreement: HTA
estimates the potential for $25-30K of annual revenue related to
concession advertisements

Other Revenue Initiatives
FY18-FY23 Total, $M
10.9
0.1
1.3

2.0
Toll Concession Advertisements and ATM services
agreement
Specific Service Signs
in Toll Highway
concessions

HTA will research and consider the below potential revenue streams:
▪
▪
▪

▪

Traffic Information Monetization: Identify opportunities to monetize
traffic information and continue to expand highway sensor network.
Right of Way / Utilities Infrastructure Rights: Determine opportunity for
monetizing unused right of way via utilizes and other infrastructure rights.
Other-Mobility Services: Evaluate viability of increasing mobility services
(park & ride / ride share) and develop an implementation plan as
necessary
Equity Solutions: Equity in new P3 concessions could be used to settle
debt obligations and raise capital for reinvestment

Reactivation of the Joint
Development Program

7.5

Real Estate Asset
Disposition

[1] specific dollar estimates from HTA’s July 2017 Fiscal Plan
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performance within a constrained capital environment

Impact of capital efficiency measures on Baseline capex estimates
$, Millions
3,044

41
50
25

2,927

Capital efficiency opportunity of ~4%1

Baseline
capex

Project
prioritization

Delivery
optimization

Soft cost
efficiencies

Optimized capex

1 Best in class project prioritization in infrastructure projects can save 7-15% while improved delivery efficiencies can reach 15-25% in savings.
Based on these benchmarks, further opportunity may exist in addition to the estimate of 4% across the portfolio. The delivery optimization
opportunity is discounted using the Commonwealth’s inflation adjustment to account for potential increases in construction costs.
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improvements, and soft cost savings

Capex
reduction, %

Key levers
▪ Further align projects with socioeconomic priorities e.g., congestion,
road quality, average AADTs, and economic benefits
▪ Further review STIP and CIP projects on secondary and tertiary roads
and de-prioritize roads with less AADTs and economic benefit, to ensure
that resources are being well utilized in capital constrained environment

~1.4%

$41

~1.6%

$50

Delivery
improvements2

▪ PR-66 case study highlights proof-of-concept that projects can be limited
6a
to a 5% targeted cost overrun by improved delivery
▪ Additional optimization with project management, contractor incentives
(e.g., ratings/bonuses), and contract structures (passing delivery risk)
▪ Improve project execution on whole portfolio with improved delivery
with on locally funded roads projects and federally funded roads
projects, with innovative contracting and better project execution

~0.8%

$25

Soft cost
savings

▪ Find opportunities to segment Federal and non-Federal dollars to reduce
pre-construction regulatory burden
▪ Capture efficiency benefits of outsourcing (economies of scale etc.) and
reduce overall budgeted soft costs to allow for lower soft cost budgets
for both federal and state construction projects (~$200M value at stake)

Project
prioritizetion1

6b

Estimated savings,
$M

Total

$116

Improved project prioritization focusing on just the local projects (non-FHWA) portfolio has the opportunity to save ~$41M
over the next 6 years, while delivery optimization of both federal and local projects and soft cost improvements can produce
~$75M of savings in 6 years.
1 Value at stake limited to not-yet-active locally funded roads projects.
2 Value at stake limited to not-yet-active roads projects. Previous estimates had an additional ~$78M opportunity for delivery optimization, but because construction
cost inflation was not factored into previous analyses, an inflationary factor in line with the Commonwealth (~1.5-2%) was added to reduce the CIP’s delivery
optimization opportunity by approximately ~$78M. Note that other Title III instrumentalities (PREPA and PRASA) did not adjust Fiscal Plans for inflation.
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Historically, HTA has experienced cost overruns averaging approximately 30% more than initial cost estimates.1 Through the implementation of outsourcing and
improved project delivery methods via the Workforce Transition Program and “MOU” initiatives, HTA believes it can reduce cost overruns by 15% or more (depending
on project type and asset class), which is in line with industry standards and builds on experience from PR-66.

Historical Project Execution:

Target Project Execution:

▪ Highway projects have historically been delivered using a design-bidbuild process, where construction contracts have been structured on a
per-unit-pricebasis.

▪ HTA has already begun transforming its project delivery capabilities in an
attempt to eliminate its project backlog. These transformations have begun
via compliance with the Memorandum of Understanding (“MOU”) between
the HTA and the FHWA.4 See the Appendix for more information on the MOU.

▪ Because the bidding process (via RFP) has been typically based on unit price
contracts, contractors have not been incentivized to present bids with the
lowest possible costs to adequately complete a project. Instead, contractors
provide unbalanced bids that result in higher prices at project completion.
This problem has been extensively discussed in the construction
management literature.

▪ HTA forecasts that by complying with the objectives specified in the MOU,
and more widely implementing an outsourcing model and innovative
contracting methods, the organization can reduce cost overruns by more than
15%.3

▪ Additionally, because construction has been predominately managed inhouse, personnel costs have not declined commensurately with less
construction spend, nor were in- house managers’ appropriately
incentivized to adhere to project goals.

▪ Implementing the outsourcing and innovative contracting models will better
align contract managers’ incentives with on time/on budget project delivery,
improve HTA’s ability to scale staff to properly implement construction
spend, and align contractors’ incentives for more cost-conscious competitive
bidding, among other benefits.

▪ These methods of project execution have resulted in cost overruns
averaging 30% and significant completion delays.1

▪ The baseline Fiscal Plan already includes project execution
improvements and estimates 15% cost cost overruns.

▪ Some historical projects have seen better success - such as PR- 66 which
experienced just 5% cost overruns when it utilized outsourcing and
innovative contracting to improve project execution.3 See the following
page for additional discussion on the results of PR-66.

▪ If HTA continued with historical highs of 30% cost overruns, the baseline
CIP would be $279M higher than forecasted in the baseline. These
savings have not been factored as its own fiscal measure dueto how the
CIP was prepared.

1 Historical cost overruns estimate provided by HTA Management.
2 Industry standard cost overruns provided by HTA construction office.
3 2016 Case Study on PR-66 base on published technical papers. González Quevedo, Sergio L., Effective Competitive Procurement and Financing with
Innovative Contracting: The Solution to Transportation Infrastructure Construction, Operations and Maintenance in the 21st Century, Key Note
Speaker in CRC 2016, June 2016.
4 MOU signed by the government of Puerto Rico and Federal Highway Administration. Source: MOU-PR2016-02-29-094734.
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Case Study: PR-66*

During construction of PR-66, HTA used various methods to implement each stage of the project over various periods from 1998 through 2012. In Phase II
(2011-2012), HTA utilized a combination of innovative contracting and outsourcing to reduce cost overruns and project delays.1*

During construction of Phase II of PR-66, HTA utilized (i) innovative contracting, such
simplifying the RFP process by prequalifying bidders and granting early completion
bonuses, and, (ii) outsourcing, to unlock future savings from value engineering to
reduce cost overruns to 5% and project duration to just 6% over schedule.1
Previous phases of PR-66 were delivered via design-bid-build using a unit-price
contract. These phases had average cost overruns of 33.1% and average project
delays of 60%.1
Notably, cost and project duration savings occurred once HTA fully utilized both
innovative contractingand outsourcing.
Some Benefits seen during PR-66 Phase II:*
Outsourcing
▪ Increased flexibility to hire specialized support for projects
▪ Increased usage of value engineering
▪ Increased ability to scale staff to properly implement the funding
▪ Better aligned managers’ incentives with on time/on budget projectdelivery
Innovative Contracting
▪ Streamlined RFP process (such as prequalified bidders), thus reducing process
duration
▪ More competitive bidding process drove costs down
▪ Better structured contracts aligned incentives with project goals
(e.g. early completion bonuses)

% increase in Cost

Sample PR-66 Project Results: Project Execution Methods Lead to Cost Differences2

Case Study: PR-66 1, *

In-house inspection and
construction management
with regular contracting
25.0% (2012) Avg. = 21%
25
30

20

Outsourced inspection
and construction
management with
innovative contracting
(2012); Avg. =5%

17.0%

15
11.8%
10
5
0

8.6%

7.6%

6.2%
3.1%

1.6%

0.8%

0.1%

Project Project Project Project Project Project Project Project Project Project
1
2
3
4
5
6
7
8
9
10
Out of ten sample PR-66 projects in 2012, two projects used historical execution
methods which resulted in 21% cost overruns. When innovative contracting and
outsourcing was used, the projects averaged just 5% overruns. Over the course of the
entire PR-66 project, cost overruns averaged 33.1%.1

* Note: PR-66’s Phase II results were successful in reducing costs and increasing project delivery speed. Such success is the target for HTA, and HTA will strive to achieve similar
results where feasible during the Fiscal Plan period. Although HTA cannot recognize savings from innovative contracting methods in the current CIP for projects already
contracted (i.e. RFP process is complete), HTA will be able to reduce costs through outsourcing and better project management on projects not yet contracted (~3.8% of CIP).
1 2016 Case Study on PR-66 base on published technical papers. González Quevedo, Sergio L., Effective Competitive Procurement and Financing
with Innovative Contracting: The Solution to Transportation Infrastructure Construction, Operations and Maintenance in the 21st Century, Key Note
Speaker in CRC 2016, June 2016
2 González Quevedo, Sergio L., J.J Fontán et al. Use of Hybrid bidding method for costs and risks reductions in highway construction. Construction
Research Congress. 2 016, pp. 759–769. 2016
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Desc:

Background

▪
▪
▪

From 1986-2015, HTA experienced 20% cost overruns on construction projects on a weighted average basis. In 2015, cost overruns
averaged approximately 29%.
In prior years, construction cost overruns could be as high as 37% per year.
These cost overruns resulted from poor cost minimizing incentives in the RFP process, high headcount in periods of low construction
spend, and a lack of adequate incentives for internal staff to adhere to project cost and duration goals.

Proposed Changes

▪

▪
▪

Not all projects have seen higher-then-budgeted costs. For example, some portions of PR-66 experienced just 5% cost overruns when
HTA effectively used outsourcing and innovative contracting to improve project execution.2 (See previous slide for additional discussion
on the results of PR-66).
In its baseline projections, HTA has already set aggressive targets for reducing cost overruns to 15% or 8% depending on project type;
thus reducing expected construction cost overruns by 24% and 60%, respectively, when compared to the 20% historical weighted
average. This change represents savings of approximately $92M already captured in the baseline.
Via improvements from outsourcing and innovative contracting on all applicable federal and local projects not yet underway,3 HTA is
aiming to reduce is cost overruns from 15% to 8-10% In total, after accounting for the Commonwealth’s inflation adjustment, these
changes represent an estimated $50.1M in savings.
14.2
7.1

11.3

11.3

5.7

0.5
FY2018

$50.1M in savings
over 6 years

FY19

FY20

FY21

FY22

FY2023

1 Historical cost overruns estimate provided by HTA Management.
2 2016 Case Study on PR-66 base on published technical papers. González Quevedo, Sergio L., Effective Competitive Procurement and Financing with
Innovative Contracting: The Solution to Transportation Infrastructure Construction, Operations and Maintenance in the 21st Century, Key Note
Speaker in CRC 2016, June 2016
3 Assumes reduced contingency for bridge projects to factor in the more intensive requirements and uncertainty.
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Background

▪
▪
▪

HTA estimates that external soft costs will average 18.5% of hard costs. Of this total, planning, development, and environmental costs
have been estimated to be 3.0% of hard costs.
In FY18-FY19, HTA has begun to execute an accelerated program for eligible reconstruction costs.
Under this program, planning, development and environmental costs were reduced to 1.0% of total hard costs.

Proposed Changes

▪

HTA will expand the accelerated reconstruction program to eligible projects, improving project delivery time and reducing total soft costs
on these projects by ~22%.

▪

HTA estimates that $730.6M in hard costs could be covered by this program over the 6-year period, resulting in savings of ~$25M.

$ millions

Total Hard Costs

Earmarked Projects

Eligible Hard Cost

Eligible Soft costs

Post-Measure Soft Costs

Savings

22.1

19.9

2.1

1.7

0.4

STIP

478.2

264.2

33.7

26.5

7.2

Long-term CIP

641.7

446.5

79.0

62

17

1142.0

730.6

114.8

90.2

24.6

Total

5.4
2.8

6.6

6.8
$24.6M in savings

3.0

0.2
FY2018

over 6 years
FY19

FY20

FY21

FY22
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Outsourcing opportunities
and efficiency, and outsourcing to reduce costs
Internal optimization opportunities

Opportunities to outsource for higher quality and
lower costs:

5

1

Maintenance

Project funnel
and
prioritization

Planning, specifications, and estimating:
Outsourcing of project PS&E functions
Project delivery and management:
Contractor rating systems to incentivize and use past
performance as a measure for winning future contracts

Maintenance
4
Project delivery
and
management

Project delivery
value chain

2
Planning,
specifications,
and estimating

Maintenance:
Evaluate maintenance contracts, enforce contractual
obligations, and develop innovative incentives
Internal optimization measures:
Project funnel and prioritization:

3
Procurement
and contracting

Procurement
and contracting

Agency to assess project needs and prioritization, and
create a project funnel in line with fiscal constraints
Procurement and contracting:
Alignment of payment methods (e.g., CHICA, unit price)
based on project type, size, and scope
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past, and plans to utilize those experiences to further improve delivery

Design-bidbuild

Design-build

Public
private
partnership

Utilization

Current challenges

Improvement opportunities

▪ Most commonly used
method in PR for
highway projects
▪ Unit price payment
structure typically
incorporated

▪ Quantity uncertainty has resulted in
significant cost overruns and
schedule delays
▪ Unbalanced bids producing cost
overruns and schedule delays
▪ Contractors may not be incentivized
by completion cost

▪ Improve project quantification during
project the project scoping, and
design stage
▪ Consider project risk transfer when
selecting payment structure
▪ Evaluate hybrid payment structures
when possible

▪ Utilized in late 90’s for
Carolina to Canovanas
projects
▪ Contractor
prequalification based
on experience and
financials

▪ Previous project financing utilized
PRHTA municipal bonds
▪ Delivery method previously utilized
for specific projects, current project
pipeline limited
▪ Limited apparent recent utilization
for project delivery

▪ Identify potential projects that could
effectively utilize a design-build
delivery (DB) method
▪ Right size volume of DB projects to
increase competition
▪ Evaluate hybrid payment structure
for optimal risk transfer

▪ Need to explore further funding for
▪ P3s have become the
P3 project opportunities
globally preferred
solution for large scale, ▪ Processes have taken longer and
required more external support
complex projects
given potential complexity

▪ Identify project opportunities that
would generate sufficient revenues
to service debt
▪ Evaluate and optimize risk transfer
during procurement
▪ Explore bundling a series of smaller
projects into a potential program

SOURCE: Effective Competitive Procurement and Financing with Innovative Contracting: The Solution to Transportation Infrastructure
Construction, Operations and Maintenance in the 21st Century, by Sergio L. Gonzalez Quevedo, PhD, PE
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Desc:

▪ HTA currently operates as an in-house infrastructure developer and has 1,283 employees.
▪ HTA’s headcount has not reduced commensurately with the reduction in construction investment. From 2004 to 2017, the compound
annual growth rate of construction investment has declined by 10% while headcount has only declined by 4%.
▪ Outsourcing and a workforce transition will therefore align headcount with construction spend; aiding the transition to a lean, contract
management organization. The transformed organization will have fewer internal staff and will provide opportunities for cost-effective
outsourcing of various functions.
▪ By outsourcing key functions,HTA:

– Obtains efficiencies to allow for an effective program management
– Can adjust the organization to adequate size and provides flexibility to adjust resources to achieve future CIP or projects
– Enhances functions and services to effectively meet best practices and updated requirements
▪ Historically, HTA’s experience with outsourcing has been positive. Outsourcing has resulted in improved road conditions as well as
reduced construction project duration and cost overruns, as demonstrated with HTA’s experience with PR-22, and PR-66.
▪ HTA’s operational transformation relies on the successful implementation of the workforce transition program.
▪ HTA must meet the FOMB’s 15% Commonwealth wide personnel cost reduction target during the 6 year Fiscal Plan period. The
method HTA chooses to reach these targets is still being developed, but the target will be enforced through PROMESA’s budgetary
approval process. The target may be met with further reduction in personnel, not from other areas of expenditure.
▪ HTA has already begun taking steps to comply with a Memorandum of Understanding (“MOU”)1 with the FHWA. The MOU’s goals
overlap with HTA’s transformation to a contract manager from an in-house developer. Under the MOU, HTA is working to, among other
things, streamline the project billing process, project delivery process, and contracting procedures. See Appendix for further discussion
on the MOU initiatives.
▪ HTA will also capture pension savings related to the reform of the Employees Retirement System as detailed in the New Commonwealth
Fiscal Plan dated April 2018 (see next page)
1 MOU signed by the government of Puerto Rico and Federal Highway Administration
Source: Signed Memorandum of Understanding MOU-PR2016-02-29-094734
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over the next 6 years

FY18

FY19

FY20

FY21

FY22

FY23 FY18-23 Total

13.5

14.5

14.5

14.5

14.5

14.5

86.0

Construction - non-PayGo

5.3

5.7

5.7

5.7

5.7

5.7

34.0

Non-Construction PayGo

4.4

4.7

4.7

4.7

4.7

4.7

28.1

Non-Construction non-PayGo

10.3

11.1

11.1

11.1

11.1

11.1

65.6

Baseline pension contributions

33.6

36.0

36.0

36.0

36.0

36.0

213.6

(3.6)

(3.6)

(3.6)

(3.6)

(14.4)

32.4

32.4

32.4

32.4

199.2

Construction - PayGo

Savings (10%)
Post-reduction pension
contributions

33.6

36.0
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Desc:

Background
▪ HTA’s operating budget includes major, long-term operating contracts, including
Zarifthose supporting transit, design and construction, and
other long-term outsourced functions
▪ Many HTA contracts operate on longstanding contracts which have been extended or modified and are currently overpriced due to:
─ Not reflecting HTA’s current operating environment
─ Including fuel costs from earlier eras in which fuel costs were much higher
─ Pricing in risk of non-payment
▪
HTA is developing systems to support performance management metrics
─ HTA is developing integrated Traffic Management Center reporting system (Sunguide) in collaboration with the Southwest Research
Institute (SwRI)
─ HTA’s Performance Management Information System (PMIS) will go live by the beginning of FY19, with additional modules coming
online by Dec. 2019. HTA will utilize this system to support improved metrics collection, reporting and management, including:
• Highway safety (accident and fatality rates)
• Transit usage
• Signal Conditions
▪ Contracts in many cases exceed cost benchmarks from reputable national data sets, past procurements, and other performance metrics
Proposed Changes
▪ In accordance with HTA’s status under Title III of PROMESA, the terms of individual contracts, and changes in cost drivers including fuel,
HTA has sufficient leverage to request improved terms from contracting partners, or recomplete outdated contracts through solicitation.
▪ As HTA’s financial operations improve in accordance with MOU requirements and this Fiscal Plan, HTA will strengthen the case for
reduced cost of risk
▪ HTA will re-compete contracts and negotiate with vendors to improve contract terms to reflect current circumstances
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Background

▪ Law 211
– The article 211-2015 “Pre-Retirement Voluntary Program Act” is a retirement incentive program that was passed on December 28, 2015.
– To qualify for the Law 211 incentive program, HTA employees had to be less than 61 years old and have a minimum of 20 years of service
– Employees who met the criteria and chose to participate would receive 60% of base salary (average of the 3 highest salaries)
– 162 HTA employees chose to participate in this retirement incentive program: Group A: 131 participants; Group B: 31 participants
– Program participants’ employment ended with HTA on June 30, 2017 (the end of FY17) and therefore the only additional ongoing cost related to
those employees was the amount they were owed under the retirement incentive program parameters
– The savings to HTA is the difference between those payments and the ongoing salary and benefits that HTA would have paid those employees had
they remained employed at HTA

▪ Early Termination Incentive Program
– The Early Termination Program was initiated in February 2018 with 14 participants enrolled for termination from HTA as of 2/28/18 (deadline to enter
the program is 3/15/18)
– Each participant will receive full base salary until June 30, 2018 in addition to health insurance, at a cost of $100 / participant
– As of June 30, 2018 HTA will not incur any additional Early Termination program costs

Proposed Changes
– No further changes needed: HTA executed this retirement incentive plan as of June 30, 2017
– Since July 1, 2017, HTA has been receiving salary and benefits savings from Law 211 program
– As of July 1, 2018, HTA starts benefiting from the Early Termination program
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Analysis of Opportunity
Voluntary Exit Programs
Group A

Group B

Total

Law 211 participants

131

31

162

[A.1]

Early Termination Incentive Program

14

-

14

[A.2]

Average salary at time of retirement

44,548

44,548

[B]

Average benefits at time of retirement

17,151

17,151

[C]

Average salary + benefits

$61,699

$61,699

[D] = [B] + [C]

Total cost per year at time of retirement

$8,946,413

$1,912,681

$10,859,095

[E] = ([A.1]+[A.2]) * [D]

Total cost (FY18 - FY23)

$65,154,568

[F] = [E] * 6

less: payouts to Law 211 participants

$38,160,471

[G]

less: payouts to Early Termination Incentive Program

$260,448

[H]

Savings from voluntary exit measure

$26,733,649

[I] = [F] - [G] - [H]

[A.1]: Per participant list from HTA's finance team [A.2]: Per participant list from HTA's
finance team
[B]: Average salary of 131 Group A participants - assumed same for other participants
[C]: Applying a 38.5% benefit factor based on FY18's relative ratio of benefits / salary
[D]: Calculation

[E]: Calculation [F]: Calculation
[G]: Based on detailed payout schedule provided by HTA's finance team
[H]: 14 Participants * 5 months of base salary (until June 30th 2018) plus 5
months of health insurance at $100/participant/month
[I]: Calculation

Implementation timeline and expected annual savings
Savings from Voluntary Exit Programs, FY18-FY23 ($ in millions)

4
1
FY18

5

6

7
$26.7M in
savings over 6
years

3
FY19

FY20

FY21
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Desc:

• Since its reorganization in the early 1970s, HTA has committed itself to traffic reduction through new infrastructure projects.
Specifically, HTA has been an innovator in the utilization of contraflow lanes, reversible lanes, and movable barriers for congestion
relief.
• HTA has implemented various temporary solutions in situations when long-term construction would take too long, and
permanent, flexible solutions where the latter have been necessary. For example:
1970

1990
1971-1973

1994

2000

1996

2010

2004

San Juan
Contraflow
Lanes

PR-5/22
Movable Barrier
Implementation

PR-167
Signalized
Reversible Lanes

PR-187
Movable
Barrier

PR-22
BRT/DTL

PR-52
Movable
Barrier

Shortly
after
its
reorganization, the HTA
implemented contraflow
lanes for bus priorities in
the San Juan to Rio Piedras
corridor. This contraflow
solution granted exclusive
access of the two left lanes
to
buses
of
major
thoroughfares at peak
traffic times. Bus Travel
times were reduced from
90 minutes to 40 minutes

The first movable barrier
implementation
was
developed as a temporary
solution during a largerscale
permanent
construction project.

Signalized Reversible lanes
were implemented in two
phases in Bayamon. In
1994, a 3-lane solution was
implemented
reducing
travel time by 30%. A
permanent, 5-lane solution
which
required
land
acquisition
was
implemented in 1997.

A barrier was implemented
in
the
Baldorioty
Expressway and Minillas
Tunnel. Travel time savings
were initially reduced by
over 50%. Route diversion
form alternate routes
resulted in a 50% increase
in traffic with cumulative
travel time savings of over
20%.The
temporary
solution was replaced by
the widened PR-26 which
grew from 4 to 8 lanes.

DTL/BRT in PR-22 from PR5
to
PR-165
was
implemented in 2012.
Travel time for general
lanes was reduced by over
20% and reduced from 50
minutes to 10 minutes
within the DTL. Revenues
from the DTL accounted
for $4 million a year

The
movable
barrier
solution in PR-52 between
PR-1 and the Caguas Norte
Toll
Plaza
was
implemented in 2004.
Travel time reduction was
over 30%. This will be
replaced by the PR-18/PR52/ DTL/BRT and the
movable barrier solution in
PR-30 in 2020
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across key highways and local ‘hot spots’

Congestion map of San Juan by delay and road type
Line width denotes amount of total delay hours along route

▪ San Juan incurs daily delays of
~54,000 hours on average, with
an hour of delay valued at $9.11
▪ Assuming 260 working days, and
75% congestion levels on nonworking days, congestion cost is
~$165M annually

Highway - outer
Highway - inner
Major arterial
Minor roads

▪ 52% of the delay is concentrated
on 26% of roads in downtown
San Juan (including feeders),
with a delay intensity of 264
hours/ mile compared to 193
hours/mile on average for minor
road and arterials

▪ Highways contribute to 37% of
the delay, despite being only
17% of the road length
▪ The 23 miles of inner highways
in San Juan are a particular
traffic reduction target: 10
congested miles with 399 delay
hours per mile
1 Assuming that an hour of excess fuel costs $2.1 at vehicle fuel economy of 24.7, with traffic speed of 18 miles / hour during congestion, and
assuming that value of time is half the median hourly wage ($14)
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PR-66, and PR-18

Delay per mile, Hours/mile

Highway Inner

1,100

Highway outer

PR-18 S PR-2

650
600
550
500
450
400
350
300
250
200
150
100
50
0

Major Arterial
Minor roads

Expreso Las Américas

Delay Concentration
High

PR-177 O
Avenida Monserrate

Avenida Jesus T Piñero

Autopista José de Diego

Low

PR-66 E
PR-52 S

Expreso Román
Baldorioty de Castro
0

500

1,000

1,500

2,000

2,500

3,000

3,500

4,000

Total delay, Hours
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positively impact economic recovery

Enhanced
Incident
Management

▪

Improve efficiency of incident clearing by integrating services with Police and EMS on major roadways (e.g., PR-52 and PR-66
Traffic Management Centers – see following slides for details)

▪

Facilitate expedited incident clearance (towing, patch and debris clearing) in high traffic corridors (e.g., PR-18/26/30/52
Highway Service Patrol – see following slides for details)

▪

Further Develop HTA’s capability to provide real-time traveler information to major roadways in the San Juan – Caguas –
Gurabo corridor, including:
– Install Additional Intelligent Transportation Systems (ITS) field devices which allow HTA to provide real time information
to the traveling public (e.g., PR-26 ITS – see following slides for details)
– Utilize real-time data to provide roadside messaging and alerts to the traveling public
– Support enhanced performance management through traffic data consolidation and analysis, and utilize congestion data
to inform future capital investments

▪

Improve traveler alert capabilities with the inauguration of HTA’s traffic management center and improvement of integrated
capabilities (e.g., PR-52 and PR-66 Traffic Management Centers – see following slides for details)

▪

Invest in improvements to traffic signaling hardware and software (e.g., PR-52/18/30/1 intersection modernization – see
following slides for details)

▪

Invest in building additional assets such as viaducts and tunnels to reduce congestion, and implement dynamic tolling at these
intersections to generate own-source revenues (e.g., San Antonio tunnel – see following slides for details)

▪

Consider the expansion of lane control and dynamic merge control to ease traffic during commuting hours, construction
projects, and for special events w/ use of reversible lanes.

▪

Explore use of Active Traffic Management, including variable speed limits, shoulder use, and dynamic restrictions to improve
efficiency of current highway networks (e.g., DTL lane on PR-52 BRT project – see following slides for details)

▪
▪
▪

Optimize toll collection systems to improve traffic flow on major toll roads, increase compliance and improve revenue capture.

Recurring

Implement
Traveler
Information
Systems

Improve
Congestion
Management
Infrastructure

Electronic Toll
Systems
Transit improvements

Reduce reliance on toll plazas in favor of overhead tolling, decreasing labor costs and improving rate of travel
Expand transit coverage by creating BRT systems and increasing feeder links to HTA (e.g., BRT line from Caguas to the TU
Centro Medico Station – see following slides for details)
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HTA continues to invest in traffic reduction through innovative technology and key infrastructure
investments. HTA recognizes that effective traffic reduction will contribute to Puerto Rico’s economic
recovery.
HTA prioritizes traffic reduction within Capital Improvement Programs based on cost/benefit analysis
which include economic impact on a project-specific basis, but has not conducted the econometric
studies required to estimate impact on the Island’s overall GNP.

PR-52 Traffic
Management Center
Estimated Completion

Collect incident and traveler information and marshal resources to manage
congestion
▪ Facility will house EMS, Police of P.R., PRHTA – Traffic Management and
Freeway Operations, and Public Services Center
▪ Center will continue data collection practices in place since Jan 2016
▪ 100% Federally Funded

Dec. 2018

PR-66
Integrated Traffic
Incident Management Facility

Facilitate quicker responses to incidents
▪ Facility will house EMS, PRHTA, Police of P.R., and Public Services
▪ 100% Federally Funded

Oct. 2018

PR-18/26/30/52
Highway Service
Patrol

Expedite resolution of roadway incidents safely
▪ Implementation limited by independent contractors and regulatory issues
▪ Phase 1 started April 2017; Phase 2 (for PR-1/2/20) underway

May 2018

PR-52
Traffic
Management
Center
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Estimated
Completion
PR-52/18/30/1
Intersection
Modernization
Congestion
Managed Lanes
Dynamic Tolls
Reversible Lanes

Reduce congestion in major intersection in Caguas, enable public transportation and lane capacity management through variable toll rates
▪ $148 M total investment in traffic reduction, funded with regular Federal funds. An Infrastructure for Rebuilding America (INFRA)
discretionary grant of $118M is currently pending. HTA is not currently considering this grant in its baseline projections, but if the grant is
receive it would allow for redirection of resources to other projects.
▪ The DTL project facilitates PR-52 Bus Rapid Transit Implementation
▪ Phases I-III (PR-52/18/1) Replaces and improves Reversible Contraflow Lane Replacement providing two lanes with shoulders up to PR-18.
▪ Phases III-V (PR-52/30/1) Bridge Construction (connecting PR-52 and PR-30) for congestion management lanes, facilitating seamless
transfer from highway to high-traffic surface road.

PR-26 ITS Devices Install Intelligent Transportation System(ITS) Devices to gather traveler information
▪ Closed Circuit Television (CCTV) cameras; Bluetooth (travel time and origin/destination); Microwave Vehicle Detection Systems (MVDS)
and Traveler
(speed and volume); Fiber Optics; and Dynamic Message Signs (DMS) (traveler communication) – a first in Puerto Rico
Information
Congestion
Management
Completion
Timeline
(select initiatives)

Integrated Facilities
Traffic Incident
Management

Enhanced Highway
Service Patrol
(SEGURO)

May

Jun

Reversible Contraflow Lane
(PR-18)

Jul

Aug

Sep

Oct

Oct. 2020
(Phase III-V)
Nov. 2018

ITS Installation
PR-52/30/1
PR-52/18/1
2019

2018
April

Dec. 2019
(Phase I-III)

Nov

Highway Service Patrol
(PR-18, 26,30, 52)
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(included in baseline)
• HTA’s network of nearly 1,300 intersection traffic signals can enable reductions in travel time, vehicle operations costs, accidents, and emissions.
However, the system is currently in a state of disrepair:
– Signals Damaged or Destroyed by Hurricanes
– Regular repairs and system maintenance deferred
– Insufficient intersection timing investments
– Interrupted network connectivity
• Without a consistent signal maintenance, repair, and operations program, the network is ineffective, and often counter-productive
• HTA is reinvesting in its signal systems infrastructure with both capital investments, and a dedicated signal management program to reclaim the signal
grid as an asset for traffic reduction, including:
– Emergency Repairs
– Annual Maintenance
– Restoring network connectivity to 833 signals
Opex

Capex

Signal Optimization Program
Operating Expenditures ($,millions)

Signal Optimization Program
Capital Expenditures ($,millions)

Year
FY18
FY19
FY20
FY21
FY22
FY23

Intersection
Timing
0.0
3.2
0.0
0.0
0.0
0.0
$3.20

Maint.
0.0
1.0
1.0
1.1
1.1
1.1
$5.31

Comms
0.0
0.5
0.5
0.5
0.5
0.5
$2.60

Total
0.0
4.7
1.6
1.6
1.6
1.6
$11.1

Year
FY18
FY19
FY20
FY21
FY22
FY23

Emergency
Repair
6.8
17.8
2.0
0.0
0.0
0.0
$26.55

Maint.
13.3
13.3
13.3
13.3
13.3
13.3
$79.97

Total
20.1
31.1
15.3
13.3
13.3
13.3
$106.5

Total Improvements to
Signaling Systems:
$117.6M in Fiscal Plan
Period (included in
baseline)

Specific estimates of surface grid traffic across the 1,300 intersections included in this effort are not currently collected. However, HTA expects the economic
impact of these improvements to be very high.
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• HTA recognizes that congestion in the San Juan metropolitan area exceeds many major metropolitan areas, and
negatively impacts quality of life, and economic productivity in the region.
• HTA continues to prioritize projects to maximize economic impacts - both those with direct benefits to HTA and also to
the Commonwealth more generally - associated with traffic reduction, including travel time, vehicle operating costs,
accidents, and emissions.
Annual Economic Impact of Traffic Reduction Projects
PR-52
Intersection
Modernization
Annual Person-Hours Saved
Itemized Inputs (mil. $)
Travel Time Savings
Veh. Op. Cost Savings
Accident Cost Savings
Emission Cost Savings
TOTAL BENEFITS

PR-26
Information
Traveler
Systems

Traffic Mgt.
Centers
And Service
Patrol

Total

3.2

0.2

0.7

4.1

$21.1
$18.4
$5.9
$2.5
$47.8

$1.3
$0.4
$0.4
$0.2
$2.3

$4.7
$1.5
$1.3
$0.6
$8.1

$27.1
$20.3
$7.6
$3.2
$58.2

PR52 estimates based on Metric Engineering Cost-Benefit Analysis Study, general assumptions of ~$7 per lost hour in
traffic (half of median wage) and excess fuel costs of $2.1 at vehicle fuel economy of 24.7, with traffic speed of 18 MPH.
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Background
▪

HTA places traffic reduction as a priority within its Capital Improvement Plan, targeting reductions in travel time,
emissions, and congestion-related accidents. Some priority CIP projects can support revenue generation.

▪

HTA currently operates the Caguas-to-San Juan stretch of PR-52 as a toll road on a flat fee basis.

▪

HTA has received $175M in FTA project funding to support develop Bus Rapid Transit (BRT) lanes, and construction is
scheduled to begin in FY18, and complete in FY20.

▪

HTA will establish a workday Bus Rapid Transit (BRT) line from Caguas to the TU Centro Medico station in accordance
with the HTA agreement, providing a more-convenient option for reaching the TU system, offsetting roughly 39% of
the BRT operating costs.

▪

The new BRT lanes, restricted from traffic during peak commuting hours to allow efficient travel for BRT buses,
present the opportunity to provide congestion relief while generating additional revenue.

Proposed Changes
▪

HTA will operate the Bus Rapid Transit Systems operating at an estimated 39% farebox recovery ratio, exceeding local
bus operation standards, and supporting ridership growth for Tren Urbano.

▪

HTA will implement Dynamic Toll Lanes within the PR-52 Caguas BRT corridor to provide congestion relief, while
generating additional toll revenue.

▪

In accordance with CIP, HTA will implement phased construction of 7 viaducts and 1 tunnel to reduce congestion, and
will implement dynamic tolling at these intersections to generate own-source revenues.
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Desc:

Analysis of Opportunity
Revenue Generating Traffic Reduction
PR 52 - BRT, DTL, DTL Viaducts - Combined ($, millions)
Bus Rapid Transit
Year
FY18
FY19
FY20
FY21
FY22
FY23
Total

Exp.
0
0
0
-0.6
-1.3
-1.3
-3.2

Rev.
0
0
0
0.3
0.5
0.5
1.3

Net
0
0
0
-0.3
-0.8
-0.8
-1.9

DTL

Viaduct

Rev.
0
0
0
2.8
5.6
5.8
14.2

Rev.
0
0
0
0
0.3
0.6
0.9

•

Operating expenditures for BRT (contracted operation with
ATI vendor) begin in 2021 at $1.3 million per year (with a half
year in 2021)

•
•

DTL implementation follows BRT, with partial revenue in 2021

•

Phased implementation of 7 viaducts and the San Antonio
tunnel is included in HTA’s Fiscal Plan, with a total of $249M
in local funds

Total
0
0
0
2.4
5
5.6
13.1

$175 million in PR52 total capital costs are being invested in
FY19-22, funded entirely with federal funding (FTA)

BRT revenue of $2 per-person with 1.1k estimated riders on 220 work days per year.
DTL/BRT optimized scenario based on SDG feasibility study.
Viaduct revenue estimates are preliminary engineering estimates, and there exists an opportunity for potential savings and congestion
reduction.
Ridership impact on TU not estimated due to bus-to-TU transfer policy.
Implementation timeline and expected annual savings
Net Revenue Traffic Reduction, FY18-FY23 ($ in millions)

0

0

0

FY18

FY19

FY20

2.4

FY21
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5.6

FY22

FY23

$13.1M in revenue
over 6 years
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▪ Currently, HTA operates and performs CapEx for the toll roads PR-20, PR-52, PR-53 and PR-66.
▪ HTA continues to analyze options for how to efficiently operate the toll roads, including: 1) complete
outsourcing of toll operations and hiring of a contract manager, 2) A PR-22/PR-5 style concession with
an upfront payment, and 3) a concession with no upfront payment and a 40-year share of revenues
(broken out into two 20-year contracts).
▪ Preliminary analysis using a basic NPV model reveals a wide disparity of valuations between these
options depending on a variety of assumptions, including: toll rates; financing costs (including costs of
equity and debt and debt/equity ratios; opex assumptions; competitive environment for bidding;
recapitalization costs; terms of concession, etc.
▪ HTA will explore different structures of concessions while simultaneously implementing the
outsourcing model. Built in flexibility will be used in outsourcing so that the contracts can be
transferred to concessions in case an adequate concession model is developed.
▪ Implementation of concessions requires additional third party analytical and advisory support based
on a two year schedule and has an estimated cost of $5M. Savings associated with outsourcing can
be implemented even more quickly. This $5M cost is reflected within the fiscal measures for FY19
and FY20 of the Fiscal Plan as HTA explores its concession options.
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inflows, improve operations and attract private investment

Efficient operations
and maintenance
by the private sector
Private-sector
participation could bring
about innovation in O&M
such as the use of
advanced technology,
e.g., weight-in motion
systems to ensure costeffective and foolproof
O&M, since the
concessions are typically
long-term agreements
which incentivize
operators to use
technology.

Reduction in
toll violations

Capital inflow
to the government

Private players have the
incentive to minimize toll
violations as it directly
impacts their own cash
flows, and could build on
the toll collection
optimization measures in
the Fiscal Plan (see
previous slides on Toll
Collection Optimization
measure)

Concessions can help
generate upfront capital
for the government, and
can help create
bandwidth in the
government to focus
more on developing
greenfield projects.
A variety of concession
structures, such as a
revenue share agreement,
could potentially achieve
similar efficiencies as a
single lump sum
concession depending on
precise deal terms,
including the use of
proceeds

New HTA Fiscal Plan

Opportunity to
attract private
sector investments
Many institutional
investors, such as pension
funds, insurance funds
and sovereign wealth
funds, are increasingly
investing in infrastructure
assets as:
▪ Such investments
match their longterm investment
horizon and help
them hedge against
inflation.
▪ Since these toll roads
are operational, there
is lesser risk in
investing in these
assets compared to
greenfield projects.
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Approach to analysis
Asset specific financial and
economic analysis

Mechanism and costs of
implementation

Decision on precise longterm form of PPP

▪ Identify assets, including

▪ Model capital costs and

▪ Value concessions based

▪

▪

PR-52
Evaluate different potential
deal structures using a
variety of scenarios within
Fiscal Plan constraints
Determine the socioeconomic impact of
different potential
structures

▪
▪

resource needs of
implementing different
PPP scenarios
Understand necessary
initial and ongoing
investments
Conduct “value for
money” analysis

on projected cash flows,
growth, and potential deal
terms considering Fiscal
Plan financial constraints

HTA has budgeted $5M towards evaluating the comprehensive PPP
opportunity as a fiscal measure
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HTA expects that the specific cost transformation opportunities identified within this plan account for the vast majority of cost reduction opportunities
currently available, however HTA will continue to explore innovative ways to reduce costs, including:
Additional Operations
Optimization

Assess post-transformation workforce and contracting model, and identify areas for improvement and savings.

Workforce modeling, hours
and overtime control

Associate workload drivers with each remaining FTE and develop zero-based staffing model to justify positions, hours,
and overtime. Improve controls to reduce excess hours and eliminate overlapping positions.

Procurement
Modernization

Identify opportunities to consolidate purchasing across categories and use collaborative purchasing to leverage market
power to pursue discounted prices from vendors not yet addressed through contract re-bid and optimization. Improve
controls over operating contracts to improve collection of contractor and concessionaire penalties.

Enhance Internal Controls

Continue efforts begun in compliance with MOU requirements to develop best-in-class internal controls over contracting,
employee expenses, and other categories of operating expenses not yet optimized within fiscal measures.
Along with the MOU initiatives, HTA plans to identify opportunities to optimize the construction process (which would
also be complemented by workforce transition and organizational structure initiatives). These include:

Optimize Construction
Value Chain

▪

Pre-construction: Develop standardized decision tree to apply to the project bidding process in order to maximize
competition among pre-qualified bidders. Develop best practices for contracting, such as standard term sheets to
ensure consistent delivery.

▪

Construction: Identify detailed short term and long term construction projects that should be outsourced to third party
experts.

▪

Quality assurance: Develop a quality assurance plan which includes standard procedures on appropriately adding
incentive clauses to contracts in order to ensure contractors’ goals are aligned with HTA’s goals.
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VI. LIQUIDITY SITUATION
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Actual (Act.) / Projected (Fcst.):
($000's) Week Ended:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

Operating Receipts
Net Toll Fares
Transit Revenues
HTA Collected Electronic Toll Fines
Other Income
Total Operating Receipts
Intra- Government Receipts
Transfer from Government of PR
Special State Grant
PR Gov. Infrastructure Funding
Total Intra- Government Receipts
Other Receipts [Separate Federal Transfers by Program]
Federal Aid - FHWA & Earmarked Projects
Federal Aid - FTA (Sec . 5307 & Sec . 5309)
Emergency Reconstruction Program
Total Other Receipts
Total Receipts
Operating Disbursements
Payroll and Fringe Benefits
PayGo
Christmas Bonus
Utilities
Contracted Services
Litigation Reserve/Right of Way
Transportation
Professional Services
Other Operating Expenses
Misc Expenses
Total Operating Disbursements
Capex Disbursements
CIP Federal
CIP State
Emergency Reconstruction Program
Total Disbursements
Net Cash Flow
Unrestricted Bank Cash Balance Roll- Forward
Beginning Cash Balance
Net Cash Flow
Other Inflows
Other Outflows
Ending Bank Cash Balance

Fcst.
Fcst.
Fcst.
Fcst.
16-Mar 23-Mar 30-Mar 6-Apr
…
1,569
…
628
54
2,251
…
…
644
5,400
6,044
8,295
…
2,100
200
2,703
47
380
…
5,430
…
700
220
5,400
11,750
(3,455)
…
98,140
-3,455
94,685

…
…
2,479
…
…
647
768
49
79
3,175
847
…
…
1,567
1,567
…
…
1,104
497
…
…
3,500
2,734
4,604
3,231
7,779
5,645
…
…
1,300
4,300
2,764
400
400
2,929
3,993
760
18
15
521
503
…
…
8,692
9,211
…
…
1,200
540
235
249
3,500
2,734
13,627 12,734
(5,848) (7,089)
…
…
94,685 88,837
-5,848 -7,089
88,837 8 1,748

…
4,527
…
591
39
5,157
…
…
552
1,383
2,734
3,286
8,443
…
…
663
51
375
395
1,484
…
600
270
2,734
5,087
3,356
…
81,748
3,356
85,104

Fcst.
13-Apr

Fcst.
20-Apr

…
…
1,500
2,370
…
…
520
536
71
47
2,091
2,953
…
…
1,567
1,567
…
…
1,426
322
1,383
1,383
2,734
2,734
5,543
4,439
7,634
7,392
…
…
1,900
1,350
2,764
200
400
2,500
2,875
760
47
18
480
380
1,070
…
6,197
8,547
…
…
1,550
350
166
100
2,734
2,734
10,647 11,731
(3,012) (4,338)
…
…
85,104 82,091
-3,012 -4,338
82,091 77,753
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Fcst.
27-Apr
…
699
…
636
59
1,394
…
…
920
1,383
2,734
5,037
7,998
…
4,450
400
4,250
20
265
686
10,071
…
1,000
168
2,734
13,973
(5,975)
…
77,753
-5,975
71,778

Fcst.
4-May
…
4,632
…
656
54
5,342
…
…
460
1,383
2,734
4,577
9,919
…
333
663
51
450
…
1,497
…
500
304
2,734
5,035
4,885
…
71,778
4,885
76,663

Desc:

Fcst.
Fcst.
Fcst.
Fcst.
11-May 18-May 25-May 1-Jun
…
1,535
…
578
49
2,161
…
…
1,564
1,383
2,734
5,681
7,842
…
2,050
200
2,350
47
400
…
5,047
…
1,700
150
2,734
9,631
(1,788)
…
76,663
-1,788
74,875

…
…
2,425
715
…
…
595
707
61
52
3,081
1,474
…
…
1,567
1,567
…
…
212
984
1,383
1,383
2,734
2,734
4,329
5,101
7,410
8,142
…
…
1,500
4,150
2,764
400
400
2,700
4,575
760
18
20
275
375
…
…
8,417
9,520
…
…
230
1,070
100
150
2,734
2,734
11,481 13,474
(4,071) (5,332)
…
…
74,875 70,804
-4,071 -5,332
70,804 65, 472

…
4,632
…
656
50
5,338
…
…
230
1,383
2,734
4,347
9,685
…
333
663
20
250
1,534
2,800
…
250
2,734
5,784
3,901
…
65,472
3,901
69,373

Fcst.
8-Jun

13-week …

…
…
1,575 28,657 [A]
…
- [B]
1,184
8,704 [C]
20
684 [D]
2,779 38,045 …
…
… …
4,700
- [E]
- …
- [F]
4,700
- …
…
… …
920
9,835 [G]
12,450
- [H]
2,734 38,971 [I]
5,037 61,256 …
7,816 104,001 …
…
… …
2,196 25,962 [H]
8,292 [I]
- …
200
5,188 [J]
3,645 32,520 [K]
2,280 [L]
31
403 [M
375
5,029 ][N]
1,792
5,477 [O]
- …
8,238 85,150 …
…
… …
1,000 10,690 [P]
150
2,262 [Q]
2,734 38,971 [R]
12,122 137,073 …
(4,306) (33,073) …
…
… …
69,373 82,053 …
-4,306 -18,434 …
8,524
- [S]
-7,076
- …
65,068 65,068 [T]
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Desc:

Line assumptions

[A]

1

Toll fares estimated based on January and February 2018 Collections, and adjusted for seasonality based on FY17 Toll Collections per day in each month. Assumes no more than four toll
collection transfers per-month.

[B]

2

These revenues are used as a credit in Tren Urbano operating expenses invoice (ACI).

[C]

3

Toll fares estimated based on January and February Collections, and adjusted for seasonality based on FY17 Violation Collections per day in each month. Toll fines collected by treasury are
included within Line 6 - Transfer from Central Government

[D]

4

Monthly other income (including Tag, Impact Fee, Rent, etc.) estimated based on average of other income received during the months
of January and February 2018 . Actuals reflect a $1.2M sale of land in the w eek ending in 8/11, and a transfer of $1.5M from investments the w eek of 2/16.

[E]

6

Total FY18 transfers w ill be $120.0M.
No funds are expected to be received for the rest of the fiscal period.

[F]

8

[G]

10 Forecast for remainder of FY18 represents request of the 92% of funds disbursed (Line 26). Estimate based on actuals from FY16- 17, Non-toll credit amount includes utilities and other grant
ineligible expenses.

[H]

11 HTA Management Estimate for Approved Grant funding for Maint. & Operations for TU - exact amount to be confirmed based on Operator Invoices

[I]

12 Total revenues for emergency reconstruction programs are 47.2M - Construction Office Estimate, including HTA Management Estimate
including $8.9M underway in weeks ending 3/16 and 3/23.

[H]

15 Based on monthly payroll cost of $7.7M, including non-paygo retirement costs, plus $1M expected to be disbursed related to Pre- Retirement Contributions

[I]

16 Based on once-monthly invoice of approximately $2.7M YTD.

[J]

18 Based on monthly utilities cost (HTA estimate based on FY17 &18 historical) of $1M, plus TU electricity invoices delayed and expected to be paid before 6-30.

[K]

19 Based on monthly invoices of GILA (historical), ACI, First Transit and Other minor suppliers (as contracted) totaling approximately $9.6M.

[L]

20 Monthly payment of $760K was determined based on average of payments made during the months of January and February 2018 based on payment plan agreements. Cash basis estimate
reflects reduced impact due to Title III status.

[M]

21 Monthly payment of $136K was determined based on average of payments made during the months of December 2017, January and February 2018.

[N]

22 Monthly payment of $1.5M was determined based on average of payments made during the months of December 2017, January and February 2018 plus additional consulting involves
expected to be paid in the upcoming months.

[O]

23 Reflects $6.7M in outstanding invoices scheduled to be paid by year-end, including 2-year payment to Department of Labor, TU Operator Arbitration Award, and past year unpaid operator
invoices.

[P]

26 Monthly construction payments of $3.5M was determined based on average of payments made during the months of January and February 2018.

[Q]

27 Monthly construction payments of $704K was determined based on average of payments made during the months of January and February 2018.

[R]

28 Total funds expected to be disbursed for emergency reconstruction programs are $47.2M - Construction Office Estimate, including HTA Management Estimate including $8.9M underway in
weeks ending 3/16 and 3/23.

[S]

33 Line used to register transfers between bank accounts or passthrough funds.

[T]

35 Ending Cash Balance Includes $20M in cash restrictions based on Federal Government requirements, $75M approved by OMB for FY18 has not yet been received, but upon receipt would be
considered restricted and used in FY2019.
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VII. DEBT SUSTAINABILITY
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Desc:

Current debt structure, USD millions
6,084

Expired GDB
Line of Credit

• 24 expired lines of credits with GDB

1,733

• Insured Highway Revenue Bonds, Series 1968

547

68
283
215

56
1,024

• Uninsured Highway Revenue Bonds, Series 1968
• Insured 1998 Sub. Transportation Revenue Bonds
• Uninsured 1998 Sub. Transportation Revenue Bonds
• Uninsured Transportation Revenue Bonds, Series 1998

98
1,874

Others1

• Insured Transportation Revenue Bonds, Series 1998

352

2011

1 Outstanding bond estimates as of Fiscal Year End 2017 based on a Bloomberg data extract. 1 Other Includes: $200MM in Variable Rate Bonds,
$57MM in CPI based interest-rate bonds, $.7MM in LIBOR based interest rate bonds maturing through 2045, $93MM in Capital Appreciation
Bonds maturing through 2026. DGB line of debt based on HTA management estimates.
87
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Desc:

USD millions
▪ HTA has had insufficient cash flows to service its debt, and entered Title III in May 2017. It has not made payments since July 2017
▪ However, post the expected HTA allocation from the Commonwealth CAPX Fund, transfer from Government of PR, and the incremental positive cash flows of
fiscal plan measures, HTA will have $355M cash flow as a surplus available through the Fiscal Plan Period for strategic projects and / or debt service.
FY18

FY19

FY20

FY21

FY22

FY23

FY18-FY23 total

Toll Revenues Including federal Funds

1,233

1,568

1,332

1,023

939

946

7,042

Retained Revenues to Central Government

(530)

(540)

(542)

(546)

(549)

(553)

(3,260)

703

1,028

790

478

390

393

3,782

(828)

(639)

(1,133)

(883)

(700)

(639)

(4,821)

-

-

-

-

-

-

138

97

74

222

238

225

995

13

(8)

(19)

1

(11)

(21)

(44)

7

32

55

88

108

123

413

21

25

35

89

97

102

369

Revenues net of Retained Revenues
Total operating and CIP expenses
Expected HTA Allocation from Commonwealth CAPX Fund
Transfer from Government of PR
Cash Flow available (pre-measures)
Total Measures
Cash Flow available (post-measures)
▪ The following matrix illustrates, for varying coupon levels and
primary surplus, or net revenue, figures, the amount of restructured
HTA debt that could be supported by that surplus level.
▪ The matrix assumes a 30-year, level debt service payment structure
and only one-time coverage of net revenues to debt service.

-

Sensitivity Analysis: Implied
Debt Capacity at 1.0x Coverage
$25
$50
$75

Illustrative Cash Flow
Available
Sensitivity Analysis: PV
rate %

4.0%
5.0%
6.0%

$432
$384
$344

$865
$769
$688

$1,297
$1,153
$1,032

$100
$1,729
$1,537
$1,376

Values in USD millions
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VIII. IMPLEMENTATION PLAN
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As previously mentioned, PRHTA is responsible of constructing, operating, and maintaining Puerto Rico’s toll road network, major highways
and mass transportation facilities. To properly meet its duty, the measures in this plan follow two main philosophies:

2. Streamline project execution and management by engaging

1. Transform the organization structure in order to gain

the best resources available

synergies and position it for future effectiveness
Organize HTA into a world class infrastructure developer and operator moving it
towards a contract management model, such as it is currently done today for design,
land acquisition, construction and mass transit operations. HTA would manage third
party contracts engaged through competitive bidding for each service required.

HTA envisionedstructure

Establish best-in-class project delivery process to assure federal compliance and
efficiently deployment of resources available to maximize the infrastructure
developed and maintained.

Project Delivery Phases

*For illustration purposes only
Secretary’s
Office

Administration
and Finance

Executive &
Deputy Director

Support
Services

Chief Engineer
Office

Federal Liaison
Office

▪ The streamlined process will be complemented by having the adequately sized
Project
Development
Planning,
Design, ROW,
Environmental
Studies

Construction
Management

New and
Emergency
Construction

Integrated
Transport
Management

Operations &
Preservation

Tren Urbano
& Busses

Roadway
Operations &
Maintenance

Customer
Service
Management

resources, visibility of important metrics to allow for accurate and timely decision
making, as well as the correct people with the right motivators and capabilities.

▪ Project delivery methods will include Value Engineering analysis and
ElectronicToll
Collections

▪ Competitiveness will be maintained by constantly evaluating current contracts and
its performance and re-bidding to keep contracts costs and performance in-line
with marketexpectations.

▪
▪

innovative contract approaches1 early in the planning phase to maximize the
value of each project.

▪ Skilled teams in the management of design and construction activities will
assure to meet objectives of reducing average change orders from 30% to 15%.2

1 Case study of PR-18 & PR-66 procurement approach to be used as guideline for applicable projects.
2 Federal funded projects budget allows for a maximum of 15% increase to projects
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Desc:

Create a comprehensive Transformation Plan to enable HTA to effectively operate under current fiscal constraints, optimize revenue
and expenses with consideration of macroeconomic, socioeconomic and environmental impacts, and to exit Title III status, while
providing high-quality management of Puerto Rico’s integrated highway network to benefit its users / residents

Structure

▪ Specialized roads and transit authority with enhanced governance, expert leaders, and a mission to
▪ sustainably improve roads and infrastructure
▪ Lean entity to efficiently and sustainably deliver roads and infrastructure mission without internal rigidities

▪ Optimized toll roads with socio-economic and environmental impact of tolling and pricing considered
▪ Real estate assets identified & monetization options considered to provide cash flows for reinvestment
Revenue

▪ Federal funds maximized, existing and future transit projects optimized to achieve higher fair box recovery
▪ Concessions considered for all optimized assets including as an implementation mechanism that
maintains adequate funding for the integrated highway network
▪ Scale workforce to meet current needs, and pursue cost-effective outsourcing, and margin
▪ optimization to right-size opex and generate cashflows

Expenses
▪ Optimized construction value chain, renegotiated operating contracts, and outsourcedproject-specific
▪ functions

New HTA Fiscal Plan
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HTA towards its objectives
Establish an
efficient
organization
Demonstrate
capacity to
implement
Improve
infrastructure
towards new
standards
Reach a
sustainable debt
structure
Improve project
delivery
effectiveness

▪ Transform HTA into an organization in which resources are aligned to critical objectives and scale appropriately to available
resources and planned investments.
▪ Engage best resources efficiently to move HTA agenda forward in a fiscally sustainable manner.
▪ Demonstrate capacity to implement reconstruction capex, STIP, and CIP
▪ Clear implementation plans, with milestones and metrics monitoring progress of all fiscal measures and structural reforms
▪ Transformation office with stakeholder representation and clear ownership and leadership structures defined
▪
▪
▪
▪

Focus infrastructure program on maintaining and improving existing road systems and mitigating congestion
Implement data-driven process for project selection and prioritization based on asset condition, and safety
Embrace best-in-class approaches for traffic reduction (see previous slides on traffic reduction (measure 11))
Maximize deployment of federal funds and utilize toll credits to receive highest-possible federal share

▪ Obtain a sustainable debt structure to allow for provision of services and realistic economic growth infrastructure
▪ Evaluate new funding structures used in other jurisdictions
▪ Streamline project delivery and improve project times from planning to completion through better project management,
innovative contracting (e.g., CHICA, ratings/bonuses), and contract structures (passing risk)
▪ Maintain compliance with FHWA MOU and demonstrate improved project performance management
▪ Improve internal controls and integrate lessons learned into ongoing and new projects

Sustain Financial
Control Reform

▪ Establish a zero-based budget approach and develop the tools and culture required to sustain it
▪ Implement procurement process reform to improve timeliness, accountability, and cost-control

Strengthen
partnership with
federal agencies

▪ Maintain strong communication with FHWA & FTA, and move HTA forward towards full federal compliance
▪ Communicate Fiscal Plan to federal agencies and work together towards sustainable solutions
▪ Engage proactively with FHWA & FTA to re-position HTA’s as a first-class federal grantee and infrastructure developer

1 CHICA contracts are hybrid contracts with contingencies and acceleration clauses
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Organizing for Results

The Steering Committee is ultimately responsible for the project,
which includes validating objectives, facilitating resources,
approving designs and making all final decisions and includes HTA
and FOMB representatives.

Steering Committee

Structure
Revenues
Expenses

Desc:

Transformation Plan Lead serves as the main contact to
facilitate scheduling, project support andcommunication,
approved by the FOMB.

Transformation Plan Lead

PMO Work Team
Focus Areas
1

2
Governance /
Management

3
Privatization/
Concessions

6

7
Transit Revenues

5

4
Debt Adjustment

8
Construction /
Capex

Toll Revenues

Operations /
Contract re-bidding

9

Other Revenues

Detailed Workforce
Transition Plan

The Work Team is
responsible for the dayto-day activities of the
project, including
analyses, delivery of work
products, communication
ofproject status and
coordination of meetings
with the Steering
Committee.

PMO Principles: HTA has established a PMO with the required organization and processes to
implement the fiscal measures, initiatives and the reforms proposed within this plan.

Strategy:
PMO goals are aligned
with HTA strategic
objectives and that
projects are correctly
prioritized.

Governance:

Risk and Audit:

PMO has visibility and
credibility by
participating in all
decision making forums
(HTA and Central
Government)

PMO identifies risks,
their probability and
implications through
validated procedures
while ensuring quality
and adherence to HTA
as well as with Central
government key
strategies

New HTA Fiscal Plan
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Fiscal Plan Submitted
▪ Detailed Fiscal Plan consisting of:

–
–
–

▪

Initiatives and steps ofprogression
Timeline of implementation and
expected goals for Fiscal Measures
High-level milestones

March
2018

April
2018

▪

▪

Begin Transformational
Changes
Detailed implementation plans
for all measures
Begin major initiatives, including

–
–
–

Outsourcing
Workforce Transition
Concessions

FY
2019

May-June
2018

Board Structure Changes
Begin transition to new HTA board
guiding transformation efforts:

–
–

Pursue additional savings
opportunities and begin
reporting to FOMB

Desc:

Maintain Momentum
▪ Realize results to build-in
additional internal and external
stakeholder buy-in critical for
sustained change

2019 +

Begin Receiving Majority of
Expected Benefits

Hire professional search firm
Commence recruitment of
SME board members

New HTA Fiscal Plan
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of Directors
– implementation
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Desc:

Implementation

Milestone

XX

Fiscal impact

Board establishment implementation
2018
2019
Apr MayJun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr MayJun Jul Aug Sep Oct Nov Dec

Activities / milestones
Board member recruitment
▪ Engage search firm and outline requirements
▪ Identify potential candidates and select new members

Sept. 1, 2018 (Board member selected)

Board development
▪ Develop board strategy and vision

Jan. 1, 2019 (Strategic Plan)
Jul. 1, 2019
6 month
activities report

▪ Assess board effectiveness
▪ Conduct board member training
▪ Outline priorities for the next 5 years

Fiscal impact

($3M)

1 $0.5M in costs effective from FY19 onwards. 6-year impact of $2,5M.
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Desc:

Implementation

Milestone

XX

Fiscal impact

Organizational KPIs implementation
Activities / milestones

Apr

May

Jun

Jul

Aug

Sep

Oct

Nov

Dec

Develop systems
Sept. 1, 2018, demonstrate
system capabilities

▪ Develop integrated traffic management reporting system
▪ Develop performance management information system
▪ Develop performance management dashboard

June 1, 2018, structured metrics/incentives reported

Establish targets and incentives
▪ Establish baseline and targets for remaining metrics
▪ Establish rewards and consequences (e.g., employee
performance incentives, contractor penalties)
Track performance
▪ Set cadence for measurement, reporting and review
▪ Conduct performance dialogues
▪ Contractors (monthly)
▪ Employees (semi-annual)
▪ Implement rewards and consequence

Fiscal impact

Not evaluated

New HTA Fiscal Plan
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Increase toll rates
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Desc:

Implementation

Milestone

XX

Fiscal impact

Tolling implementation
Activities / milestones

Apr May Jun Jul

2018
2019
Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul

Aug Sep Oct Nov Dec

Communications
Jan. 2019, produce report on implementation
plan to FOMB on toll rate increase

Planning
▪ Review rates and obtain necessary approvals
▪ Update toll systems

Execution
▪ Rollout new toll rates
▪ Rollout routes and monitor performance

Fiscal impact

$77M

1 Increases to take place every effective from FY18 onwards (linked to CPI). Total 6-year impact of $77M.
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Desc:

Implementation

Milestone

XX

Fiscal impact

Discretionary funds implementation
Apr

Activities / milestones

May

Jun

Jul

Aug

Sep

Oct

Nov

Dec

Produce report in conjunction with FY 2019
budget on discretionary funds identified

Identify opportunities
▪ Match projects with specific discretionary funds
▪ Review grant selection criteria, key success factors
Enhance process
▪ Identify gaps in existing application process

Include process improvements to achieve
better success from applications in report

▪ Develop interventions to address gaps
Submit application
▪ Prepare and submit grant applications
▪ Proposal presentation / follow-up on clarifications

Fiscal impact

$52M1

1 $4M in FY19, $8M in FY20, $11M in FY21 and $15M in FY22 onwards. $52M over the next 6 years.
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Desc:

Implementation

Milestone

XX

Fiscal impact

Toll optimization implementation
2018
2019
Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

Activities / milestones
ORT system enhancement
▪ Improve ORT hardware and software
▪ Improve TAG and license plate data
Violation avoidance
▪ Aggregate AutoExpresso and license plate data
▪ Create automatic registration functionality
Improve void accountability
▪ Map void transactions
▪ Define void transactions
Web Maria
ORT conversion
Toll operator improvement
▪ Upgrade toll system
▪ Enhance monitoring, reporting and service

$14M

Fiscal impact

1 Declining impact due to one-off Web Maria impact in FY18 ($3.5M). Run-rate of $6.3M in FY23, with total 6-year impact of $14.1M.
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Desc:

Implementation

Milestone

XX

Fiscal impact

Ancillary revenue implementation
Activities / milestones

Apr

May

Jun

Jul

Aug

Sep

Oct

Nov

Dec

Identify opportunities
▪ Identify physical locations for ancillary opportunities
Provide report in conjunction with budget
Submission that identifies projects in progress

▪ Develop physical infrastructure
▪ (e.g., retail space, billboards, parking)
Develop value proposition
▪ Benchmark and establish rates for ancillary services
▪ Seek any necessary federal waivers or exemptions
(e.g., rest stop commercialization, broadband)
▪ Identify and develop physical facilities
(e.g., retail space, park and ride facilities)
Award concessions
▪ Develop and launch RFP
▪ Evaluate and shortlist vendors
▪ Negotiate terms and conditions / award concession

$11M

Fiscal impact
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Desc:

Implementation

Milestone

XX

Fiscal impact

Capex optimization implementation
Activities / milestones

Apr May Jun Jul

2018
2019
Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul

Aug Sep Oct Nov Dec

Optimize project portfolio through prioritization
▪

Review projects to classify based on segment

▪

Set achievable standards based on fund availability

▪

Prioritize to maximize socio-economic impact

▪

Ongoing iteration on projects priorities

Improve project delivery
▪

Develop toolkit to maximize efficiencies

▪

Scale tools that have proven successful

▪

Pilot new tools like contractor rating system

▪

Develop and distribute procedures / protocols

▪

Train & ensure adherence for relevant personnel

▪

Review impact of each tool based on data and iterate

Reduce redundancies in soft costs
▪

Identify clear method to reach soft cost targets

▪

Eliminate redundancies in outsourcing/employment

▪

Renew ambitious targets to further reduce

Total impact on baseline

$116M
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Right-sizing, Case:17-03283-LTS
early exits,
outsourcing,
and pensions
- implementation
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Implementation

Milestone

XX

Fiscal impact

Right-sizing implementation
Activities / milestones

2018
2019
2020
2021
Apr Jun Aug Oct Dec Feb Apr Jun Aug Oct Dec Feb Apr Jun Aug Oct Dec Feb Apr Jun Aug

Law 211
▪

Payout related to the Law 211 incentive

Early Termination Program
▪

Program costs from payouts conclude

Other right-sizing
▪

Develop conservative transition terms

▪

Pilot transition terms to project opt-in

▪

Model to ensure projections meet goals

▪

Deploy transition program agency-wide

▪

Modify transition program to reach CW 15% target

▪

Minimize outsourcing cost to maximize impact

▪

Iterate on packages to meet cost reduction targets

▪

Identify additional right-sizing to be leaner

Pensions
▪

Reduction in pension contributions as per CW plan

$98M

Total impact on baseline
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Operating contract
re-bidding
and optimization
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Desc:
Milestone

Implementation

XX

Fiscal impact

Operating contract re-bid
Activities / milestones

Apr May Jun Jul

2018
2019
Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul

Aug Sep Oct Nov Dec

Stabilize contracting environment
▪

Develop new contracting processes

▪

Publicize new processes

Submit new more competitive processes along with budget submission

Re-bidding contracts
▪

Develop targets for each contract

▪

Develop standardized contract terms
to ensure uniformity

▪

Notify current contract parties

▪

Publicize list of contracts to be re-bid

▪

Re-bid/negotiate current and expiring contracts

▪

Re-bid/negotiate long term contracts

▪

Refine bidding and contracting processes

Submit list of contracts and targeted values to FOMB along with budget submission,
and receive approval from FOMB to utilize Title III processes to terminate contracts

$39M

Total impact on baseline
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Traffic Reduction
– implementation
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Desc:

Implementation

Milestone

XX

Fiscal impact

Traffic Reduction implementation
2018
2019
2020
Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec

Activities / milestones
Operationalize BRT

▪

Complete BRT Lanes

▪

Repurpose bus fleet and modify
bus contract

▪

Approve bus pricing schedule

▪

Operationalize bus operations

Operationalize DTL and viaducts
▪

Implement DTLs on PR-52

▪

Construction of viaducts and San Antonio
tunnel

▪

Implement DTL on viaducts

Fiscal impact

$13M

1 Cost of $0.4M in FY21 and $0.8M in FY22 onwards. Total 6-year impact of ($2.0M)
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Desc:

Implementation

Milestone

XX

Fiscal impact

Concession
2018
2019
2020
Apr MayJun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr MayJun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr MayJun Jul Aug Sep Oct Nov Dec

Activities / milestones

Engage FOMB to assist in negotiations to maximize value

Optimize current concessions
▪ Understand opportunity for contract
renegotiation on existing concessions
▪ Define goals and bargaining power to
renegotiate contracts successfully
▪ Approach for negotiations and negotiate
Identify other concession opportunities

Produce report on concession
opportunities to be approved by FOMB

▪ Define scope of opportunities to be examined
▪ Engage experts to study opportunities
▪ Approach potential concessionaires

Fiscal impact

($5M)

1 Cost of $0.4M in FY21 and $0.8M in FY22 onwards. Total 6-year impact of ($2.0M)
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Financial Reporting

Desc:

Post-certification reporting requirements (to begin within 90 days of Fiscal Plan Certification approval)1
Report type

Detail

Budget to actuals ▪

FOMB reporting cadence

▪
Tracking budgeted to actual cash flow per
budget certification agreements with FOMB
package, including:
▪ Explanation for material variances (>10% and
>$1 million or >$10 million)
▪ Material delays (>1 quarter) in project planning
and delivery cost allocations based on STIP/CIP
implementation schedule
▪ Revenues and additional funding procured in
excess (>10%) of budgeted amounts

Monthly reporting of
headline inflows and
outflows including
variances, delivery delays,
and additional funding

Public reporting
▪ Monthly reporting of
headline inflows and
outflows including
variances, delivery delays,
and additional funding

Liquidity

▪ 13-week cash flow report including:
▪ Monthly post-certification
▪ Accounts payable and accounts receivable rollforwards
▪ 12 common weeks analysis to track material
changes

▪ Monthly post-certification

Initiatives

▪ Refine high-level implementation plans for
▪ Final implementation plans
▪ Monthly post-certification
measures and submit within three months
to be submitted three months
▪ Track planned vs. actual expenditure / savings on
post certification
fiscal measures
▪ Monthly post-certification

1 Implementation plan development and progress towards the post-certification reporting requirements
will be supervised and monitored by the FOMB.
New HTA Fiscal Plan
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reporting
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Governance, revenues, and expenses

Desc:

Post-certification reporting requirements (to begin within 90 days of Fiscal Plan Certification approval)2
Report type

Detail (refer to initial implementation plans1)

Governance and
performance
management

▪ Identify elements of corporate governance report ▪ Monthly reporting of KPIs
e.g., compensation, articles of association, board ▪ Bi-Annual reporting of
meetings, and set reporting cadence
corporate governance
▪ Develop metrics, targets, and incentives system
for organization wide KPIs
▪ Develop system to track and enforce metrics

▪ Quarterly reporting of KPIs
▪ Bi-Annual reporting of
corporate governance

Revenues

▪ Identify project list and targeted amount and
▪ Monthly reporting on toll
source of discretionary funds for each
collections
▪ Identify sources and timing of ancillary revenue
▪ Quarterly reporting on
opportunities
discretionary funding and
▪ Finalize schedule of rates and corresponding
ancillary revenues
revenue projections for toll increases
▪ Develop monthly revenue DTL and viaduct targets
by toll lane / viaduct

▪ Quarterly reporting of toll
collections, discretionary
funding and ancillary revenues

Operating
expenses and
capital expenses

▪ Develop monthly targets for capex savings by
lever, line item and project (where possible)
▪ Translate annual rightsizing measures into
monthly targets by division
▪ Track contract costs post-bid against targets
▪ Outline concession evaluation report
requirements and review prior to public
disclosure

▪ Quarterly reporting of capex
and rightsizing
▪ Reporting on contract re-bid
savings as and when relevant
▪ One-off reporting on
concession evaluation

FOMB reporting cadence

▪ Monthly reporting on capex
and rightsizing
▪ Reporting on contract re-bid
savings as and when relevant
▪ One-off reporting on
concession evaluation

Public reporting

1 Implementation plans are high-level and meant to be refined, finalized and submitted to FOMB within 2 months of certification
2 Implementation plan development and progress towards the post-certification reporting requirements
will be supervised and monitored by the FOMB.
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Desc:

APPENDIX: FHWA MOU
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HTA’s currentCase:17-03283-LTS
operational
and
MOU
Objectives
Exhibit situation
PRHTA Certified
Fiscal
Plan (2018)
Page 110 of 116

Desc:

Following years of operational and organizational challenges to effectively and efficiently deploy federal funds in
compliance for with Federal requirements, PRTHA and FHWA signed a Memorandum of Understanding1 on
February 29, 2016 geared at revamping PRTHA’s Project and Program Delivery capabilities.

PRHTA Challenges

MOU between PRHTA and FHWA

▪

▪

Establishes procedures, systems and project
delivery objectives for the Puerto
Rico
Highway Program

▪

Identifies roles , responsibilities and actions
for the PRHTA and the FHWA to accelerate the
funding, planning, design and construction of
various highway, bridge and transportation
improvement projects

▪

Improves the

▪

Government of Puerto Rico and serves as a
catalyst for sustainable job growth associated
with highway construction in Puerto Rico

More than $400 million in available funding is
not deployed due to delayed processes for
project advancement, project completion and
provider payments

▪

Outdated and non-standard documentation
and requirements

▪

Lack of communication and feedback
integration
between
planning
and
construction departments

▪

Increased project costs and overruns from
original budgets

▪

Misalignment of current capabilities with
needed core competencies

economic

vitality

of the

1 MOU signed by the government of Puerto Rico and Federal Highway Administration
SOURCE: Signed Memorandum of Understanding MOU-PR2016-02-29-094734
New HTA Fiscal Plan
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Desc:

Not Started

Initiative

Description
Revise and submit to FHWA its billing process to ensure prompt payment to contractors as
follow:
— Paying all contractors byEFT
— Paying all contractors within 40 days of receipt of invoices
— Tracking status of payments using electronic method acceptable to FHWA
— Paying all contractors on the first business day after funds are received from FHWA

Completed on Q2 2016.Tracking
status of payments will be
upgraded with E-Business Suite and
Program Management Information
System(PMIS)

▪

Validate that PRHTA’s existing toll credit balance complies with current FHWA guidance (the current
guidance at the time of execution of this Agreement is “Interim Guidance- Toll Credit for non-federal
Share, Nov 20, 2015)
Identify that amount of toll credits available for use by PRHTA, and
Identify modifications that PRHTA must make to its processes for approving, tracking and
reconciling toll creditusage

In Q1 2016 PRHTA validated
compliance with FHWA guidance
and identified the amount of toll
credits available. The tracking
status of toll credits will be
upgraded with PMIS.

▪
▪

▪

Organizational
Capacity
Development

▪

Expediting
Project
Delivery

▪
▪

Completed

Status

▪

Federal Aid
Billing
Procedures

Toll Credits

In Process

Contract the services of a management consultant to assist the PRHTA to review and develop
recommendations for streamline the PRHTA’s project billing process, project delivery process,
contracts standard language, training program, SOP’s and applicable commonwealth laws or
regulation.

Procure services to improve systems such as email communication, electronic project monitoring system,
improvements to financial billing system in order to reduce the PRHTA’s obligated but unexpected
balances.
Submit to the FHWA a report identifying the reasons for the delay of every project that the PRHTA has
obligated, but for which less than 5% of funds have been expended since the date a recorded obligation
existed
Develop and Submit to the FHWA a schedule with milestones to accelerate obligation of its annual
Federal-aid allocation to ensure all funds are properly obligated before redistribution of Federal-aid
obligation limitation

Notice to Proceed (NTP) provided on
3/2017
Consultant is conductingassessment
and is expected to complete the
recommendations by Q22018.
The email migration was completedin
2/2017. Improvements of email
communications was completed in July
2017.
PMIS is on schedule with a go livedate for
core functionality Phases 1&2 to be
completed Q2 2018.E-bidding and
contract management will be complete in
Q1 2019.
E-Business Suite implementation
Consultant has been awarded and
expected NTP 3/2018.

SOURCE: Signed Memorandum of Understanding MOU- PR2016-02-29-094734
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MOU initiatives
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all elements
create
Exhibit PRHTA
Certified Fiscalneeded
Plan (2018)toPage
112 of an
116 effective
organization

Federal Aid Billing Procedures

▪

Processes

▪

Develop an efficient billing
process with specific goalsto
ensure on-time payment to
contractors
Ensure best practices and
guarantee financial accuracy and
consistency

Organizational Capacity Development
(LEAN)

Toll Credits

▪

Identify improvements forthe
approval, tracking and
reconciling of toll creditusage

▪

Implement a LEAN Project delivery and
billing process that will result in higher
quality projects, fasterproject
completion and more efficient
delivery

▪

Develop capacity analysis to
correctly size the needed
organization to support theprocess

▪

Establish measurable performance
levels and KPI’s to improveprocess
visibility and track whether projects
are achieving targets
Develop an effective method for
capturing voice of the client to
support performance measurement
and strategic decisionmaking

Organization

▪

Infrastructure

Establish measurable goalstied to
the development of the agency’s
goals and objectives
▪ Tracking the status ofpayments
▪ with electronic methods

▪

▪

▪
Culture

Establish critical KPI’s that
are essential for auditing
and validating compliance
with FHWA guidance

Train personnel on toll
audit process to ensure
compliance

▪
▪
▪

Expediting ProjectDelivery

▪

Establish processes to provide
continuous visibility to under
performance projects andallow
for effective development of
action plans

▪

Implementation of systems for
email and electronic
monitoring to increase visibility
and communication between
areas

Promote collaborativeculture
and communication
Establish agenda for workshops
and trainings to develop core
competencies and deliver
business value

Source: Signed Memorandum of Understanding MOU-PR2016-02-29-094734
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Desc:

APPENDIX: Summary Fiscal Plan Bridges to July 2017
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Fiscal Plan Bridge,
July
2017
to Current:
Summary
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Delta between July 2017 Fiscal Plan Update and March 2018 Fiscal Plan Update, $ in millions
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The majority of the increase in fiscal measures since July is driven by CIP optimization, increased tolls and discretionary funding, while there has been a decrease in
the original size of the rightsizing measure.
Delta between July 2017 and March 2018 Fiscal Measures, $ in millions
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FINANCIAL OVERSIGHT AND MANAGEMENT BOARD
FOR PUERTO RICO
Members
Andrew G. Biggs
Carlos M. García
Arthur J. González
José R. González
Ana J. Matosantos
David A. Skeel, Jr.
José B. Carrión III
Chair

Natalie A. Jaresko
Executive Director

BY ELECTRONIC MAIL
May 10, 2018

Honorable Ricardo A. Rosselló Nevares
Governor of Puerto Rico
La Fortaleza
PO Box 9020082
San Juan, PR 00902-0082
Dear Governor Rosselló Nevares:
This letter serves as a Notice of Violation pursuant to Section 202(c)(1)(B) of PROMESA that the
Oversight Board has determined, in its sole discretion, that the proposed Commonwealth of Puerto
Rico budget for fiscal year 2019, submitted to the Oversight Board on May 4, 2018, is not
compliant with the New Fiscal Plan for Puerto Rico as certified by the Oversight Board on April
19, 2018 (the “New Fiscal Plan”). The Oversight Board looks forward to reviewing a revised
budget that it hopes it can determine is compliant with the New Fiscal Plan so that the Oversight
Board can submit it to the Legislature on or before the deadlines set forth in this letter.
Background
At the Oversight Board’s eleventh public meeting, held on December 5, 2017, the Oversight Board
outlined an approach to the FY19 integrated budget review process, including guiding principles
and key milestones.
By letter dated December 12, 2017, the Oversight Board, pursuant to Section 202(a), set a schedule
for the Governor’s submission to the Oversight Board of the proposed budget for FY19, and
requested that the budget be prepared in accordance with the principles provided by the Oversight
Board.
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By letter dated December 21, 2017, the Oversight Board provided a revised schedule for the FY19
budget process due to the delay in the certification of the New Fiscal Plan.
By letter dated January 5, 2018, the Oversight Board provided guidelines for Milestone 1
(complete inventory listing), which was due on January 10, 2018.
By letter dated February 5, 2018, the Oversight Board provided guidelines for Milestone 2
(proposed revenues), which was due on February 23, 2018.
By letter dated February 22, 2018, the Oversight Board provided a revised schedule for the FY19
budget process due to the delay in the certification of the New Fiscal Plan.
By letter dated April 24, 2018, the Oversight Board set deadlines for intermediate steps before the
FY19 budget for the Commonwealth could be adopted and set May 4, 2018 as the date by which
the Governor must provide his proposed budget and supporting details. These supporting details
had to include a detailed reconciliation between the budget and the New Fiscal Plan, as well as
budget to actual templates, which included key performance indicators for reporting postcertification. The Oversight Board also requested that all New Fiscal Plan attributes, including
reserves, revenue and expenses measures, be incorporated into Milestone 4 (proposed expense
budgets and reporting templates), and required that total expenditures be consistent with the New
Fiscal Plan. Finally, the Oversight Board provided the revenue forecast as required by Section
202(b).
By letters dated April 26, 2018 and May 2, 2018 (together, the “Guidance Letters”), the Oversight
Board provided additional guidance regarding the development, approval, and certification of the
budget in advance of the delivery of the materials required by Milestone 4. The Guidance Letters
required the delivery of proposed expense budgets and reporting blueprints.
Government’s Submission
The Government’s submitted budget is not compliant with the New Fiscal Plan, and it does not
meet the requirements set forth by the Oversight Board in its correspondence with the Government.
The Oversight Board requires substantial revisions and additional information from the
Government before it could approve the Government’s proposed budget and submit it to the
Legislature.
Pursuant to Section 104(c), we request all outstanding information in our correspondence with the
Government as outlined above. This will enable the Oversight Board to review the proposed
budget in its entirety and determine its compliance with the New Fiscal Plan.
A summary of items that remain outstanding are included below. Please refer to the Appendix of
this letter for a status update on compliance with the full set of requirements established by the
Oversight Board.
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Preliminary Status Update of Materials Not Submitted
The following materials required by the Oversight Board were not provided or included with the
proposed budget submitted by the Government:1
FY19 Consolidated
Budget

FY19 General Fund
Budget Resolutions

A detailed budget of expenses for FY19 consistent with the New
Fiscal Plan. From the General Fund material provided, these
items, among others, appear inconsistent with the New Fiscal
Plan:
-

No inclusion of UPR and Workforce Development
reinvestments generated from comprehensive labor reform

-

Lack of a Commonwealth appropriation to ASES

-

Inclusion of additional reserves beyond the $130 mm
emergency reserve in the Fiscal Plan

-

Inclusion of $100 mm to municipalities for regionalization
of services, which is separate from $176 mm in Fiscal Plan
appropriations and not included in the Fiscal Plan

-

Inclusion of Christmas Bonus payments to employees

-

$3.5 mm for State Revolving Funds instead of $114 mm
enumerated in the Fiscal Plan

-

$33 mm for Police employees inclusion of Social Security
payments

-

No inclusion of $132 mm of unallocated CapEx

-

Utility payments that are inconsistent with projections

-

No agency holdbacks of 5% as its own concept of spend

-

Incorrect appropriations

Supporting detail for the General Fund resolution
Control language, including reporting, holdback, and accounts
payables, sent by the Oversight Board in our letters to you
Preliminary budget balances by concept of spend by agency

1

Preliminary observations of violations identified as of May 9, 2018, include inconsistencies
with the Fiscal Plan, incomplete submission, guidance not followed and missing support.
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FY19 Budget to Fiscal
Plan Reconciliation

A reconciliation of the budget to the Fiscal Plan for expenditures
with explanations of any variance

Underlying
Assumptions,
Supporting Detail and
Documentation

Supporting documents evidencing underlying assumptions for the
FY19 Consolidated Budget

Reporting Templates

Preliminary draft versions of reporting templates. These were due
as part of Milestone 4 Deliverables, with blueprints to be finalized
within 30 days after year end (July 30, 2018)

Expense Measures by
Agency/Public
Corporation

Insufficient information has been provided to assess whether the
Governor’s FY19 Budget resolutions include FOMB’s detailed
mapping of the measures to each instrumentality for use in
developing the fiscal year 2019 budget, including reinvestments
afforded by expense measures and rightsizing measures by
personnel and non-personnel cost categories

Conclusion
The Oversight Board recognizes the hard work required to fulfill the FY19 budget milestones, and
appreciates the Government’s leadership in proposing a budget for FY19. However, the Oversight
Board takes exception to the allegation that “the FOMB did not consult with the Governor or
Puerto Rico’s Legislature in devising the schedule” for development of budgets pursuant to Section
202(a). There was significant collaboration and discussion between the Oversight Board, the
Government, and our respective advisors in the preparation of the information requested. From
December 2017 to April 2018, the Oversight Board shared more than seven letters on the topic
with various Government officials. Moreover, the Oversight Board met in person dozens of times
with members of OMB, AAFAF and Hacienda (as well as their advisors) to consult on the
proposed schedule for the development of budgets. The Oversight Board also met separately with
members of the Legislature to consult on the proposed schedule for the development of budgets.
*

*

*

Pursuant to Section 202(c)(1)(B), please submit a budget that corrects the violations described in
this letter no later than 12:00pm on May 15, 2018.
We are committed to reviewing the revised submission promptly and believe this deadline provides
the Government with adequate time to submit a budget that is compliant with the New Fiscal Plan
and to provide the requested information and documentation.
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Sincerely,

Natalie A. Jaresko
José B. Carrión
Andrew G. Biggs
Carlos M. García
Arthur J. González
José R. González
Ana J. Matosantos
David A. Skeel, Jr.
CC:

Christian Sobrino Vega
Gerardo Portela Franco
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Appendix
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Puerto Rico Milestones Checklist - Commonwealth

Status

Violation

1

Guideline Description
Provide a detailed budget of expenses for FY19 that is consistent with the trajectory for the primary fiscal balance in the Fiscal Plan, using the same basis of accounting
used to prepare the Fiscal Plan (modified accrual basis of accounting) and in accordance with the accounting policies used to prepare the audited financial statements of
the Commonwealth. If the basis of accounting is different than modified accrual, please confirm the basis of accounting being used.

Outstanding

Incomplete submission

2

Provide a reconciliation of the budget to the Fiscal Plan for expenditures with explanations of any variance. However, it is not expected that total expenditures would
deviate from Fiscal Plan submitted and approved. To the extent the budget changes after May 4, provide the updated reconciliation in excel within five business days of the
update and no later than eight business days before certification of the FY19 budget.
Provide additional detail on expenditures:

Outstanding

Incomplete submission

Outstanding

Incomplete submission

Where available, provide a comparison of expenditures to prior two budgets and to prior two years of actuals (where available) and latest twelve (“LTM”) months ending
December 31, 2017 of actuals and explain key differences. If the actuals for the prior two years or LTM period, are just draft versions, indicate so when providing the
information
Provide support for FY19 expenditures estimates by major expenditure category by agency and by fund, including key economic, demographic, policy and other
assumptions affecting expenditure trends, and comparisons to historical periods. To the extent these differ significantly from those used in the Fiscal Plan, please explain
significant differences and provide explanations for these differences.
Provide breakdown of major categories of total revenues and expenditures by month and by quarter, so that the sums across months and quarters equal total revenues
and expenditures in the proposed annual budget. Please identify underlying assumptions driving the monthly budgets (ie. seasonality, historical patterns, etc.). Prepare
detailed monthly cash flow projections for the budget period and a reconciliation between cash flow projections and the monthly breakdown described above

Outstanding

Incomplete submission

Outstanding

Incomplete submission

Outstanding

Incomplete submission

4

Provide greater transparency of payroll related expenses:

Outstanding

Incomplete submission

4a

Provide projected employment levels (‘full time employees’, ‘transitory employees’ and ‘at will employees’[1]) by agency/public corporation. Please provide key terms of
collective bargaining agreements and other labor related costs (including benefits, early retirement programs, etc.) for FY19 that are consistent with the Fiscal Plan.
Please provide a comparison with projected and actual numbers in FY18.
Provide details of transitory employee levels by agency (headcount and cost), not included above, and in total.

Outstanding

Incomplete submission

Outstanding

Incomplete submission

Provide details of vacant positions, frozen positions (per Acts 70, 211 and any other early retirement programs). Please provide a comparison with projected numbers of
FY18.
d. Provide details of Christmas Bonus amounts included as part of the payroll appropriations for each agency.

Outstanding

Incomplete submission

Outstanding

Incomplete submission

e. Provide savings/costs estimates for Law 70, Law 211 and/or VTP by agency and confirm where they are located in the budget. Identify any other ongoing/new incentive
programs and impact in the FY19 Budget by agency/public corporation.
Provide details of personnel service contracts by agency (headcount and cost) and in total. Please provide a comparison with actual numbers in FY18.

Outstanding

Incomplete submission

Outstanding

Incomplete submission

5

Identify all reserves within the Budget and provide a reconciliation back to the Fiscal Plan to evidence consistency between both. Identify restrictions and/or requirements
around each reserve and where FOMB approval is required to access. Provide reporting blueprint for reserve balances, identifying major categories of usage, dates used
and nature of each expense. Provide a contingency plan to ensure provision of critical services in the event that reserves set aside are insufficient.

Outstanding

Incomplete submission

6

Include Paygo contributions related to the pension plan in excess of asset balance, consistent with the Fiscal Plan. Provide a detailed analysis of the Paygo calculation and
components by retirement system, agency and fund, including: Retirement Benefits, Special Laws, Other Benefits, Expected Asset Sales, Contributions from entities
outside of budget, Admin Costs
Provide for reasonable and necessary capital expenditures consistent with the Fiscal Plan. Please provide detail in FY19 budget document and justification for large
capex. Please provide comparison of FY19 budgeted expenses to FY18 actual expenses incurred. Please provide 3-5 year capex plan (if applicable). Provide separate
breakouts and descriptions by project of the nature of the capex where the capex is expected to be funded by a third party source such as FEMA.

Outstanding

Incomplete submission

Outstanding

Incomplete submission

8

Provide amounts and descriptions of all new expenditure measures included in the budget and reconcile to measures identified in the Fiscal Plan. Please ensure
measures can be mapped by agency by concept of spend, and by fund and that they can be measured and success tracked from July 1 onwards.

Outstanding

Incomplete submission

9

Identify one-time revenues and expenditures and provide amounts and descriptions of each stream of revenue and expenditure.

Outstanding

Incomplete submission

10

Provide for costs, such as legal and other expenses, associated with the process of debt restructuring and collection of debts, this should include underlying support for
legal and other professional fees included in the budget, including historical actual professional fees by professional firm incurred in FY18 and submitted as part of the fee
examination process. Identify total legal/professional fees paid by the Commonwealth on behalf of other agencies/instrumentalities in prior year. Legal and professional
costs should include: Non-Title III expenses related to the government and FOMB and Title III expenses related to all parties (including assumptions underlying budgeted
expenses)
Where applicable for FY19 Budget, Provide for the costs associated with Office of the Chief Financial Officer (“OCFO”) to comply with all the financial reporting
requirements of PROMESA and as identified in the Fiscal Plan. Provide underlying support for budgeted costs.
Reaffirm that the Government is in compliance with the requirement that appropriations are not being carried over from prior fiscal periods and/or are subject to
restrictions identified in Budget resolutions:

Outstanding

Incomplete submission

Outstanding

Incomplete submission

Outstanding

Incomplete submission

12a

Identify if there are any exceptions to complying with the resolutions and explain why.

Outstanding

Incomplete submission

12b

Provide a total balance of outstanding encumbered amounts as at year end, and confirm amount that has been included as part of the budget. Please provide on an
agency by agency basis, where information is available.

Outstanding

Incomplete submission

13

Please outline next steps and timeline to move all accounting of payables/accruals outside of the system into the Government’s accounting system.

Outstanding

Incomplete submission

14

Identify potential risks and opportunities within the budget and mitigating factors steps the Government is taking to reduce risk and maximize the opportunity on each.

Outstanding

Incomplete submission

15

Provide the detail of spending by program, including the comparison of FY19 budget to projected FY17 expenses and YTD FY18 expenditures.

Outstanding

Incomplete submission

16

Provide reporting templates and additional information as requested below.

Outstanding

Incomplete submission

16a

Provide consolidated Budget to Actual blueprint reporting templates, identifying the following where applicable:

Outstanding

Incomplete submission

16a(i)

Agency numbers and names

Outstanding

Incomplete submission

16a(ii)

Budgeted expenditures for each type of fund per agency (General Fund, Special Revenue Funds, Federal Funds, Other Income)

Outstanding

Incomplete submission

16a(iii)

Actual expenditures for each type of fund per agency (General Fund, Special Revenue Funds, Federal Funds, Other Income)

Outstanding

Incomplete submission

16a(iv)

Annual budgets split into monthly budgets for the year

Outstanding

Incomplete submission

16a(v)

Expenditures to be reported on a periodic basis as well as a cumulative basis

Outstanding

Incomplete submission

16a(vi)

Assumption underlying budgets

Outstanding

Incomplete submission

16a(vii)

Materiality thresholds that will guide requirements for further explanations for significant variances

Outstanding

Incomplete submission

16a(viii) Explanations for key variances

Outstanding

Incomplete submission

16a(ix)

Names of individuals responsible for providing reporting on a regular basis (including contact names, email addresses and numbers)

Outstanding

Incomplete submission

16a(x)

A calendar/timeline for the year identifying timing for ongoing reporting on a monthly basis

Outstanding

Incomplete submission

16b

Provide templates for additional reporting, including:

Outstanding

Incomplete submission

16b(i)

Reporting on measures identified as part of the Fiscal Plan

Outstanding

Incomplete submission

16b(ii)

Other specific reporting requirements identified as part of the Fiscal Plan (including, but not limited to, reporting on liquidity, payroll/headcount/attendance, Paygo)

Outstanding

Incomplete submission

16b(iii)

Summary Budget to Actual (“B2A”) report on Consolidated Budget

Outstanding

Incomplete submission

16b(iv)

Emergency-related Federal Funding requested/drawn (including FEMA and non-FEMA funds)

Outstanding

Incomplete submission

16b(v)

Annual tax expenditure report (“TER”) requirement

Outstanding

Incomplete submission

17

Outstanding

Incomplete submission

18

Provide unique account string for all possible combinations of fund, agency, concept, program, budget year. Submit draft of combinations to Hacienda prior to budget
certification for necessary PRIFAS programming and testing in preparation of certified Budget upload on July 1.
Provide a list of merged/deleted agencies and/or new additional agencies.

Outstanding

Incomplete submission

19

Provide preliminary draft budget resolutions to be submitted for Legislature for review and comment.

Received

Inconsistent with Certified Fiscal Plan

3
3a

3b

3c

4b
4c
4d
4e
4f

7

11
12

Date Received

5/4/2018

Incomplete submission
FOMB guidance not followed
Missing support
20

Provide all items above, where applicable (i.e. numerical inputs and outputs), in Excel.

Outstanding

Incomplete submission
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Puerto Rico Milestones Checklist - Public Corporations in the CW Budget

Status

Violation

1

Guideline Description
Provide a detailed budget of total expenditures defined in this document to include operating expenses and separately capital improvement plan (“CIP”) expenditures for
FY19 that is consistent with the trajectory in the Fiscal Plan covers transactions conducted by all subsidiaries. There should be a detailed breakout of operating expenses.

Outstanding

Incomplete submission

2

Provide a reconciliation of the budget to the Fiscal Plan with explanations of any variance. However, total expenditures should not deviate from the Fiscal Plan operating
expenses and CIP submitted and approved. To the extent the budget changes after May 4, 2018 based upon specific information not known at that time, provide the
updated reconciliation in excel within five business days of the update and no later than eight business days before certification of the FY19 budget.

Outstanding

Incomplete submission

3

Provide a comparison of expenditures to the prior two budgets (FY17 and FY18) and to the prior two years (FY16 and FY17) and year-to-date (“YTD”) from July 1, 2017
through March 31, 2018 of actuals versus July 1, 2016 through March 31, 2017. Explain key differences by both $ and % differences for any variance over 10%. If the
actuals for the prior two years or YTD period are draft versions, indicate so when providing the information.
Provide support for FY19 expenditures estimates by major expenditure category. To the extent these differ by over 10% from those used in the Fiscal Plan or in the prior
two years (FY17 and FY18), explain significant differences and provide explanations for these differences. Identify expenditures that are related to recovery due to the
Hurricanes and separately expenditures that are needed to continue to provide basic services. Identify potential risks and opportunities within the budget and mitigating
steps being taken to reduce risks and maximize opportunities.
Provide breakdown of major categories of total revenues and total expenditures by month and by quarter. The sums across months and quarters should equal total
revenues and total expenditures in the proposed annual budget considering seasonality and other factors specific to the instrumentality / public corporation.

Outstanding

Incomplete submission

Outstanding

Incomplete submission

Outstanding

Incomplete submission

6

Provide accounts payable information as of March 31, 2018. For materiality purposes, this should include top 20 vendors and a total for all others.

Outstanding

Incomplete submission

7

Provide accounts receivable information as of March 31, 2018. This information should also include aging by days (0-30, 31-60, 60-89, 90+ or other aging report grouping
currently utilized). Provide information on total allowance for doubtful accounts.
Provide total projected full-time employee headcount and cost for FY19, and attendance report that is consistent with the format already in place. Please provide a
comparison with actual numbers in FY17 and FY18. To the extent there are temporary employees, identify the total headcount and related costs.
Provide amounts and descriptions of all new revenue and expenditure measures / initiatives included in the budget. There should be a clear mapping of the revenues,
operating expenses and CIP, if any, to tracked line items in the budget so that the measures can be easily tracked and traced to specific line items.

Outstanding

Incomplete submission

Outstanding

Incomplete submission

Outstanding

Incomplete submission

10

Identify one-time revenues and expenditures and provide amounts and descriptions of each one time item.

Outstanding

Incomplete submission

11

Provide monthly and year-to-date blueprint budget to actuals (“B2A”) reporting templates, identifying the following where applicable:

Outstanding

Incomplete submission

12

Provide a schedule of total revenues, total expenses broken by fund type – general fund, federal fund, other fund – and, separately, capital improvement plan (“CIP”)
expenditures, if applicable, that is not inconsistent with the trajectory in the Commonwealth Fiscal Plan, by completing the template provided. As outlined in the template,
the schedule should include a comparison of revenues and expenditures to the prior two budgets (FY17 and FY18) and to the prior two years of draft unaudited actuals
(FY16 and FY17). Report if there are no revenues and/or expenses this year.
Provide all items above, where applicable (i.e. numerical inputs and outputs), in a letter sized print friendly excel format.

Outstanding

Incomplete submission

Outstanding

Incomplete submission

4

5

8
9

13

Date Received

